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? Liaison and the Law: Foreign Intelligence
Agencies’ Activities in the United States

Michael J. Glennon*

A student leaves his country, a United States ally infamous for its
human' rights violations, to attend college in the United States. He
socializes with fellow nationals on campus. Discussions center on
repression in his homeland, and he joins an anti-regime organization.
Through it, he artends meetings, distributes pamphlets, and joins
demonstrations. But he soon hears of dissident friends who, upon
returning home, are confronted with detailed accounts of their activ-
ities in the United States and are imprisoned and tortured. So he
withdraws into silence, leaving dissent to the foolhardy. For him, the
majesty of the firsc amendment exists only in government propaganda.

s

I. INTRODUCTION

In recent years, concern has arisen among people in the United
States that certain states “friendly” to the United States engage in
activities within this country that are inconsistent with a congenial
state of bilateral relations.! The most prominent events generating

* Professor of Law, University of Cincinnati College of Law; former Legal Counsel, Senate
Foreign Relations Committee. The events discussed or assumed in chis article are intended as
hypothetical examples of occurrences which may have particular legal consequences. Footnoted
references to informarion available in the public record are intended merely to demonstrate the
plausibility of the hypothetical examples given and are not intended to suggest the existence of
additional occurrences or facts.

1. Ser STAFF OF SENATE SELECT COMMITTEE OF INTELLIGENCE, 95TH CONG., 2D SEss.,
ACTIVITIES OF “FRIENDLY" FOREIGN INTELLIGENCE SERVICES IN THE UNITED STATES: A CASE
STUDY (Comm. Print 1978) (hercinafter cited as COMMITTEE ON "FRIENDLY” FOREIGN INTEL-
LIGENCE SERVICES]; Iwvestigation of Korean-American Relations: Hearings Before the Subcommittee on
International Organizations of the House Comm. on International Relations, 95th Cong., lst & 2d
Sess. (1977-1978); SUBCOMMITTEE ON INTERNATIONAL ORGANIZATIONS OF THE House CoMm-
MITTEE ON INTERNATIONAL RELATIONS, 95TH CONG., 20. SESS., INVESTIGATION OF KOREAN-
AMERICAN RELATIONS (Comm. Print 1978); Glennon, Investigating Intelligence Activittes, in
TETHERED PRESIDENCY 141-52 (T. Franck ed. 1981). No congressional committee has yet
; engaged in a comprehensive and systematic snvestigation of the activities of forcign incelligence
- agencies in the United States, nor of the ramificacions of liaison between the United States

1), and foreign agencies. The “Rockefeller Commission” decried
the invasion of individual rights in the United States by foreign intelligence agencies, but

teferred only to the domestic activities of hostle, communise states. Commussion on CIA
Activities Within the U.S.. Report to the President 7-8 (1975)
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such concern have included the assassination of the Chilean diplomat
Orlando Letelier, the operations of the Korean Central Intelligence
Agency, and the death of an American professor allegedly murdered
in Taiwan because of his dissident activities in the United States.?
Less publicized are charges that foreign intelligence agents have ha-
rassed, intimidated, and monitored dissident students and emigres
located in the United States.* In addition, concern has arisen that
cerfain staces less friendly to the United States engage in similar
acnvi(ies: The Libyan government, for example, allegedly supported
an assassination attempt in Colorado.* It is asserted that elements of
the United States intelligence and law enforcement community ac-
quiesced, if not actively cooperated, in some of these activities. Public
apprehension has thus arisen that not all residents of the United States
are secure in the exercise of their constitutional rights.

This Article explores the international and domestic legal framework
applicable to the problem. It identifies weaknesses in the existing legal
structure and makes specific proposals for change in administrative
practice as well as federal law. The Article argues for a fundamental
change in diplomatic policy by contending that the United States
cannot support or acquiesce in the systematic imposition of sanctions
by foreign governments on United States residents for political activ-

2. On July 3, 1981, the body of Wen-Chen Chen, a professor at Carnegie-Mellon Universicy
in Picesburgh, Pennsylvania was found ac the National Taiwan University, in Taipei. Taiwan
security officials said he had committed suicide because he had confessed to anti-government
activity and feared imprisonment. An autopsy revealed 13 broken ribs, a broken spine, a broken
pelvic bone and internal injuries, and also revealed that he died six and a half hours after being
released from interrogation (which, according to Taiwan officials, lasted 13 hours). N.Y. Times,
July 21, 1981, at A2, col. 3. Se Hearings n Taswan Agents in America and the Death of Professor
Chen Wen-Chen Before the Subcomm. om Asian and Pactfic Affairs of the House Comm. on Foreign
Affairs, 97th Cong.. Isc Sess. (1981) [Taiwan Agents m America}, S. Rep. No. 141, 96TH
CONG.. 15T SESS. (1979); Cyert. Death Chills a Campus, N.Y. Times, Aug. 27, 1981, at A25,
col. 1; Professor Chen Goes Home, NEWswEEK, Aug. 3, 1981, ar 49.
3. Amnesty Inernational has reported such activities as those of the Iranian secret police
agency SAVAK:
SAVAK's activities extend beyond Iran to all countries which have sizeable lranian com-
munities. In particular. Iranian students studying abroad are subject to surveillance; Am-
nesty Internacional (Al is aware of instances in which students have been arrested and
imprisoned upon their return t Iran, presumably because of cheir parcicipation in poliical
activities while abroad

Iran, Amnesty International Briehing 2 (Nov. 1976)

This was not the first time that Amnesey International reported coercion of Iranians living
abroad by SAVAK. In Junc 1976, for example. it sad thar “{t}here has been an identifiable
increase in the repression of opposition within Iran and an extension of che activities of SAVAK

- 10 states in which lranians are living abroad, in an acempt to prevent criticism of the
Franian regime.” AMNESTY INTERNATIONAL, THE AMNESTY-INTERNATIONAL REPORT, 1 JUNE
197531 MAY 1976 (1976} See alis The SAVAK-CIA Connetion, THE NATION, Mar I, 1980,
ar 229-30.

4. NY. Times, Dec 5. 1981, ac b col. 1, Gaddat 'y Western Gumlimgers. Time, Nov. 16,
1981, ac 33
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ity. In addition, the Article stresses that national security suffers when
fundamental constitutional protections are sacrificed for its preserva-
tion. The Article concludes that curbing the activities of foreign
intelligence services which restrict free speech in the United States
would actually strengthen national security.

Hypothetical

Consider the following hypothetical facts:
The student described above® has heard rumors concerning the
presence of THRUSH—Tinaria’s secret police—in the United States,

S. The hypothetical studenc might have read the Honolulu Advertiser which has described,
in a series of articles, the activities of the Kuomintang Party (KMT) against Taiwanese students
studying at the University of Hawaii

“The spying program was reportedly administered through the KMT's Standing Committee
on the Manoa campus, in conjunction with the Taiwanese Consulate. University students were
paid 50 dollars for cach report on other students suspected of disloyalty to KMT policies; the
chaitman of the committee reccived 2 monthly stipend from the consulate of two to chree
hundred dollars plus expenses

KMT agents were asked to repore on “personal associations, public or private statements,
extracurricular activities or even reading habits™ of their targets. Those Taiwanese cargeted feared
tha their passpores would not be renewed. Additionally, they feared they would “be interrogated.
followed or denied jobs when they recurnfed] home . . . . In at least one case, a student’s faculty
adviser reportedly was visited by the Investigation Bureau in Taiwan in connection with the
student’s behavior [at the Universiy of Hawaii.}" Their fears were not groundless. In 1968, a
student was sentenced to seven years imprisonment when he returned to Taiwan based on his
political activities in Hawaii. Miller & Sussman, Students at UH and EWC Report Taiwan Is Using
Spying Pressure, Honolulu Adverciser, May 30. 1978. For additional details about Chen Yu-hsi,
the studenc imprisoned, see Miller, Isolated by Pro-Taiwan Students, Honolulu Advertiser, June
18, 1978. Chen commented that many Taiwanese hesitated to return to their homeland because
they knew or suspected that their United States activities were chronicled by the KMT. Honolulu
Advetiser, June 20, 1978, at 1.

KMT activities were apparently not limited to the University of Hawaii; rather, they were
part of a nationwid lance efforr. At a mini the KMT's spy network encompassed
these campuses: Columbia, Cornell, lowa State University, Massachusets Institute of Technology
(MIT), Princeton, State University of New York, University of California at Berkeley. University
of Chicago. University of Florida, University of Minnesota, and University of Wisconsin at
Madison. Honolulu Advertiser, May 30. 1978. See Taiuan Agents in America, supra note 2, at
2 .

Local and university newspapers elsewhere described the ubiquitous nature of the KMT
actwork. See, e.g.. Adam, Taiwanese Here Fear Murder, Michigan Daily, July 9. 1981 (University
of Michigan at Ann Arbor) (reporting, among other things. tha a former University of Minnesota
student was sentenced to fourteen years of prison upon her return to Taiwan); Rhodes, Students
Charge KMT Spying. Chicago Maroon, May 21, 1976 (University of Chicago); Swislow, Desperate
KMT Lusing Legitimacy, Daily Cardinal. May 21. 1976 (University of Wisconsin at Madison),
McNeil, Taruunese Spies tn U.S. Universities. Daily Californian, Mar. 15, 1976 (University of
California at Berkeley) (reporting that a former University of Wisconsin student was imprisoned
for five years when he returned to Taipei to visic his family); Perez, UF Stwdents Report Spying
Pressure, Gainesville Sun, May 9. 1976 (University of Florida): Panagoulias, Taiuun ‘Infarmers’
May Be on Campus, Cornell Daily Sun, May 6, 1976, at 1 (Cornell University); McNamee,
Ersdence of “Tanwan Spy Netwark” Found, The Tech. May 5. 1976 (M.1T.); Brown, Spies Wanih

U Tuiwanewe. Diseowrage Diboyalty, Minnesota Daily, Apr. 20, 1976, Eisen. MIT Investigate
Spying Charges. The Tech, Apr. 2. 1976 (MIT)
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"but has no first-hand knowledge of it. THRUSH is not only present,
buc quite active. Directed by “case officers™ operating under diplo-
matic cover,” THRUSH engages in covert intelligence collection and
various specific covert actions.

THRUSH's intelligence collection efforts are targeted primarily at
dissident students seen as hostile to the regime.* THRUSH gathers
its information through a Tinarian network of student informants,
who are recruited through cash payments? and scholarship assistance. '

6. The training of a “case officer”, an espionage term describing the key figure in charge of
others who collect intelligence, includes “agent assessment, agent cecruicment, agent handling,
and agent termination.” J. SMITH, PORTRAIT OF A COLD WARRIOR, 124-25 (1976).

7. Ina 1978 issue, Time magazine claimed chat 24 per cent of the Soviet diplomars assigned
to embassics in Western Europe were KGB agents and chat about 35 per cent of the 136 officials
stationed at the Soviet Embassy in Washington were KGB scaff members. Biteman, Sovier Bln
*Disinformation” and Other “Actire Measures, in INTELLIGENCE POLICY AND NATIONAL SECURITY
217-18 (R. Phaltzgraff, Jr., U. Ra'anan & W. Mulberg eds. 1981). See alio Foreign Agents in
America--Shady Tactics and Worse, U.S. NEws & WoRLD Rep., July 4, 1977, ac 23 (over 400
Sovier officials in the United States identified with the KGB or GRU). Likewise, ar one time
there were “ar least eighteen KCIA agents with diplomatic or consular titles operating out of
the Washington embassy or South Korea’s several consulates in the United States;” moreover.
these tallies may have been low. Hanrahan, Foreign Agents in Our Midst, THE PROGRESSIVE,
Nov. 1977, at 34

8. In a television interview, the Shah of Iran disclosed that a network of SAVAK agents
existed in the United States to check up “on anybody who becomes affliated with circles,
organizations, hostile t0 my country,” including Iranian studencs. The fran File, 60 Minutes,
vol. XII, no. 25 (transcript of television program broadcast Mar. 2, 1980)on file at Harvard
International Law Journal), at 7. The,Shah tesponded affirmatively when asked if SAVAK
fuactioned “with the knowledge and consent of the United States government.” /d,

A former South Korean ambassador to the United Scates, Hahm Pyong-Choon, also confirmed
KCIA activities in the United States. His caveat—that the KCIA “'used goon psychology and
cactics . . . but thar does not mean it was policy"—was ineffective, at lcast from his govern-
ment’s viewpoint. Hahm lost his ambassadotial post, and his remarks were characterized as a
result of 2 “misunderstanding.” Hanrahan, supra note 7, at 32.

9. See supra note 5.

10. See Marwick, The Letcls Murder: Foreign Intelligence Agencies ar Work in the U.S.,
FirsT PRINCIPLES, Oct. 1976, ar 9 (asserting that many SAVAK agents were "lranian students
ac American universities who became SAVAK informers as a condition for getting lranian
government scholarships™. See also Hanrahan, supra note 7, at 33 (student refusing to report on
his fellow students at George Washingeon University lose his scholarshipy; Sale, SAVAK Surid ar
Work in Washington: Iranian Seret Poluce Agents Strike Feur Among Students, Wash. Post., May 10,
1977, at A1, col. 6 (SAVAK rold student to spy or lose his financial assistance after his “political”
discussion group with other lranians had been “penctrated” and tus face photographed during
demonstration); see alss Rose, The Shah's Sewret Police Are Here, NEW YORK, Sept. 18, 1978, at
48-49

Noe atl informants were legimate students. One Iranian who wished to leave Iran was denied
a passporc.

‘I was recruited by SAVAK in Tehran . . . . was arrested in 4 mosque for caking a leafler
that cricicized the Shah. After thar, 1 lost my job. For months | would be fired from a job
days after I was hired. No explanation was ever given They pointed to my record.
I was practically penniless. Finally, SAVAK called me in and one of their officers said,
“You want to go to Ameria? Good. We will see that you get to Amenca. But you must
help us.”

Moffi

He told me chat | must spy on Iranian students n Amenca. | didn't have a
choice

Approved for
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The information so gathered is placed in computers in the Embassy
and transmitted to THRUSH headquarters in Tinaria.'' There, specific
plans are made to “counter”'? the more vocal dissidents. Generally,
THRUSH awaits their return home, whereupon many are imprisoned
and tortured."® For the more egregious offenders, however, there is a
more immediate response. At a minimum the offenders are told by
anonymous callers' that if they continue seditious activities, they, or
relatives back home, will suffer bodily harm.'> Frequently, relatives
are attacked or imprisoned by THRUSH. '® In a few cases, the student
is kitled in the United States, but in a manner suggesting that the
death was unconnected to his political beliefs or activities. This min-
imizes-dip}omatic repercussions. '’

Rose, supra, at 46.
Generally, such "agents” are asked to join dissident groups, see COMMITTEE ON "FRIENDLY"
FOREIGN INTELLIGENCE SERVICES, supra note 1, at 10, and to report o case officers on the
dates and places of meetings, topics discussed, and, most important, their members—names,
employment. political philosophy, and activities, see I Spied For The Shab, RESISTANCE, Jan.
1977, at 32; Cohen, SAVAK: From Iran With Fear, Boston Phoenix, Apr. 26, 1977, at 6.
11. Information compiled on Taiwanese students in the United States was reporcedly erans-
mitted 1o the headquarters of the Taiwan Garrison Command located in Taipei. A "decision to
take action against a visiting individual or to call him in for interrogation {upon his return
home} depends largely upon a review of his file kept by the TGC." Tuiwan Agenss in America,
supra note 2, at 9, 12.
12. These plans may include denial of visas to return home, property confiscarion, family
harassment (parents or siblings not promoted or even fired), and death. Id. at 8.
13. According to an American citizen who had lived in Taiwan and been close to Chinese
students,
[skcudents from Taiwan . . . live a life of paranoia, ncver being safe o speak openly about
cheir country with others. They always fear the “professional students™ and other secret
Nationalist agents in university communitics who arc paid to repor¢ back to the government
about their speech and actions. They fear tha their familics may suffer if they say or do
the wrong thing, and also that they themsclves may be imprisoned or worse when they
return home after completing their studies.

1d. av 25-26. See pra note 5. Amnesty Intcrnacional reported that dissident Iranian scudencs

were arrested and jailed once back in Iran, apparencly in retaliation for their political activities

while away from home. Iran, AMNESTY INTERNATIONAL BRIEFING 2 (November, 1976)

14. Ser Cohen, supra note 10.

15. See mnfra notes 17 and 18. See also COMMITTEE ON “FRIENDLY” FOREIGN INTELLIGENCE
SERVICES, mwpra note 1, at | 1-12 (KCIA goals in the United States included plans “to intimidate
‘uncooperative’ Korean residents in the Unired States through cheir families, relauves and close
friends in Korea, to silence dissidents and to make silent ones more ‘cooperative’™) (statement
of Lee Jai-Hyon). A dissident lranian poet living in the United States discovered that his remarks
for the entire academic year had come to the attention of SAVAK, as had s niece who was
subsequently arrested and tortured. LaVoy, Foreign Nutionals and Amerscan Law, SOCIETY, Nov.

1977, at 59

16. Even death 1s a possibility. Primitivo Mijares exiled himself in the United States and
ave speeches which severely criticized the regime of Ferdinand Marcos. His fifteen year uld son
was later kidnapped and murdered. Whether the facher’s activities and the son’s murder were
related is unctear. N.Y. Times, June 19, 1977, at 11, col. 1

17. See Marwick, wupra note 10, at 9 (“{tlhe most serivus allegation to surfae thus tar against
SAVAK operations in the United States 1s that they were responsible for the mysterious death
by “suicide’ of Persian students who have becn vigorously anti-Shah”). Ser ulso Turuun Agenss 1n
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The ultimate sanction, termination, is contemplated only for highly
visible and successful anti-state propagandists.'* The hypothetical stu-
dent dissident has also heard rumors of various forms of United States
support for THRUSH, but again has no first-hand knowledge of this. '?
In fact, the Central Intelligence Agency (CIA) contributed significantly
t0o THRUSH's establishment.?2 THRUSH keeps CIA officials partially
informed concerning its activities in the United States, and Federal

America, supra note 2, at 27 (°If a professor {Wen-Chen Chen] from a prestigious American
university can meet a mysterious death without the cause of death being made clear, no student
is safe. Each one who has spoken against the KMT may become a suicide or the victim of an
accidental death.”).

18. See COMMITTEE ON “FRIENDLY" INTELLIGENCE SERVICES, supra note 1, at 9-10 (KCIA
contemplated using United States criminals to kill the leading South Korean opposition candidare
to Park Chung-hee while candidate was visiting in the United States). In pur hypothetical
example, such persons may include political organizers, lobbyiss, broadcasters, see Halloran,
Korean Dissidents in Washington Report Threats by Seoud’s Agents, N.Y. Times, May 22, 1977, at
16, col. 2, newspaper publishers, id., and college professors, see supra note 2. Because of the
planning, expense, and political risk entailed, murder is the covert action least favored; in
contrast, bribery, see Hanrahan, supra note 7, at 33; extortion, id. ac 33 and Kerr, The Future of
Taiwan, Honolulu Advertiser, July 1, 1978; burglary, see Anderson & Whitten, U.S. Ir Sard 10
Ard Sha’s Police, Wash. Post, Aug. 20, 1977, at BI1, col. 3 and Anderson & Whitzen, Iranian
Secret Police Dirty Tricks, Wash, Post, Oct. 29, 1976, at D15, col. 3; and physical harassment
and surveitlance, can be and are used with grear effect. But when circumstances require,
THRUSH does not hesitate to assassinate "enemies of the state,” including United States citizens,
set. e.g., The Iran File, supra note 8, ac 7.

19. Such knowledge is unseccling:

For years, after all, KCIA agents roamed the United States more or less at will, shadowing
their exiles. Korean residents on the West Coast were so intimidated by KCIA reprisals
chat they refused co inform American police authorities that KCIA agens here were
extorting moncy from them like Mafia goons. Why should these Korean exiles take the
risk by talking? After all, who helped ser up the Korean Central Incelligence Agency?

T. PLATE & A. DARvI, SECRET POLICE 276 (1981).

20. For an account of the CIA role in the founding and training of the Iranian secret police,
SAVAK, see W. SULLIVAN, MissiON TO IRAN 21-22, 95-96 (1981). Although the training
provided SAVAK focused primarily on basic police work designed to perfece intelligence and
councerintelligence methods, special care was taken to develop expertise “in the analysis of Soviet
techniques and, above all, in the detection of sophisticated Sovier electronic espionage.” Id. at
96. See also ). DINGES & S. LANDAU, ASSASSINATION ON EMBASSY ROW (1979) (describing. inter
alia, CIA assistance in the founding of the Chilean secret police, DINA)

For two ocher discussions of CIA training of members of foreign incetligence agencies, see T.
PowERs, THE MAN WHO KEPT THE SECRETS 61, 307 (1979Xdiscussing reports thar the CIA
trained secret police in Vietnam, Laos and Cambodia); and Anderson, .S, Helped Train Amin
Henchmen, Wash. Post. July 12, 1978, ac D28, cob. 3 (ten Ugandan “henchmen” of Idi Amin
were trained by the CIA at a school in Georgetown).

The CIA is not the only intelligence agency reporcedly offering training o other intelligence
agencies. For example, Istacl’s MOSSAD helped instruct Iran’s SAVAK, while Brazil's DOPS
wnstructed Chile's DINA and Uruguay's DNIL. A collaborative intelligence arrangement exists
berween Chile's DINA. Argentina’s SIDE, and Pacaguay’s Investigaciones. Instances of other
;’un.gm« arrangements have been chronicled. T. PLATE & A. DARVI, supra note 19, at 59—

The Incernational Police Academy (IPA) in Washington was an example of a training facility
run by the CIA. Those states caking training ac the [PA included Chile, Nicaragua, Panama,
Guatemala, Mexico, Brazil. the Philippines, Hong Kong, Belize (then British Honduras), Korca,
Paraguay, Peru, Iran, and Uruguay. Agenes from these states enrolled in the “Technical Inves.
tiganion Course” which involved classroom work in Washington and ficldwork at the Border
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Bureau of Investigation (FBI) reports to the CIA fill in most of the
gaps. The CIA makes no objection to the continuation of those activ-
ities. It fails to transmit to the State Department any particulars of
its tacit agreement with THRUSH.?!

The CIA is fully aware that the information gathered by THRUSH
or given to THRUSH by the FBI is used to identify those targeted
for “countering,”?? and the CIA so informs the FBI. Neither United
States agency?® gives this consideration any weight when formulating
policy concerning liaison with THRUSH.?* Each regards its current
relationship with THRUSH as rewarding. THRUSH provides intel-
ligence information both from within and without the United States

Patrol Acddemy in Los Fresnos, Texas. Ficldwork lectures were given by CIA agents. . at 53~
56.

The IPA was founded by the United Srates Agency for Internationat Development. Damaging
publicity forced the academy to close. The IPA had carned the reputation for being the “School
for Térurers,” although this was denied by the IPA. See id. at 54, 163-64, 347-51 n.7. The
United States, however, did not go out of the business of training foreign incelligence agents.
Rather, it turned to alternative means. In 1968, the Federal Police Academy, a recipient of
United States monies, opened its doors in Brazil to train Chile’s DINA agents, who in wrn
instructed anti-Castro Cubans living in Costa Rica, Guatemala, and Nicaragua. I4. at 53-56.

Given that it is quite likely torture was taughe, ac least informally, at the IPA, it is reasonable
to assume that American-acquired coreure skills were put to use in the home states of crainces.
Furthermore, it follows that other skills, including e and s, were
employed against citizens in the home state. It is not a quancum leap to posit cha dissident
emigres from the traince state living in the United States probably have been subject to those
skills.

Orher skills taught by the CIA include agent recruitment and handling, physical and electronic
surveillance, surreptitious entry, methods of and and torture
See T. POWERS, supra, at 126.

21. CIA failure 1o notify the State Department would constitute a violation of the Case Act.
Ste infra text accompanying notes 49-52, One author has noted, however, that “[firom the
CIA’s point of view the Secretary of State’s office was about as secure as the floor of Congress
with a full press gallery.” T. POWERS, supra note 20, at 130

22. It has been suggested that George Bush, when CIA Director, knew of the DINA operation
against Orlando Letelier in the United States, yet chose not to dissuade DINA from its goal
T. PLATE & A. DARrvi, supra note 19, at 275. However, after the assassination, the FBI
conducted so exemplary an investigation that DINA officials were reportedly quite uncasy. 1d.
Cf. Macwick, supra note 10, at 5

23. It has been alleged thar the FBI also maintains “liaisons” (a term of art describing “the
interchange of intelligence of mutual interest {between} two governments,” see W. SULLIVAN,
supra note 20, at 97) with foreign intelligence agencies, primarily for exchange of information
and training. The FBI has ack Iged chac it 1 a liaison with SAVAK
and chac it accepted information from SAVAK. In a 1977 leteer to the American Civil Liberties
Union, FBI Director Clarence K. Kelley wrote that “we have established liaison with SAVAK
officers who have contacted our field offices.” and that “we accept any information which is
volunteered.” Letter from Clarence M. Kelley, Direcror, FBL, to Arych Neier, Executive Director,
and Jack D. Novik, National Statf Counsel. ACLU (Dec. 23. 1977) (on file with author).

Ser also Andeeson & Whitten, U.S. Is Said o Aid Shah's Polie, Wash. Post, Aug. 20, 1977,
ac B11, col. 3 "An FBI official acknowleded thar Mansur Rafizadeh {che principal representative
of SAVAK in the United States} was a “forcign liaison source’ of the FBL")

24. Besides "official” Uniced States foreign policy, other facts may explain why United States
agencies fail to restrice the acnvities of friendly agents. Consider firse the personal reaction o
United States officals toward foreign dissidents. Because these officrals “deal only wich the
and actrvely suppore that regime against foreign threats and internal

regume m power .

Sanitized Copy Approved for Release 2010/04/01 : CIA-RDP87M01152R000500620013-0




8 Harvard International I asu Inurnal | Val 25

Sanitized Copy Approve

which is important to national security.?” Furthermore, the CIA and
the FBI are aware that if any THRUSH officer is designated as persona
non grata, ot if any other action is taken against THRUSH officers
present in the United States, Tinaria will retaliate with sanctions
against CIA personnel in Tinaria.?% Rather than risk disrupting the
sensitive relationships of the CIA and the FBI with THRUSH, the
State Department does not transmit to Congress any information
indicative of a CIA-THRUSH agreement. Indeed, it makes a pro forma
objection to THRUSH's activities in the United States, but takes no
action to bring them to a halc.

1I. THE LEGAL FRAMEWORK

The activities of foreign intelligence agencies in the United States
and their relationship to agencies of the government of the United
States raise a variety of complex legal issues under both international
and domestic law.

A. International Law

1. State Responsibility for Injury to Aliens

In the hypotherical described above, the government of Tinaria
wrongfully imprisoned and tortured individuals whom it would not

“subversion,” they tend to function according to the simpler rule, ‘your enemy is my encmy.”
T. PLATE & A. DARvI, supra’ note 19, at 276 (quoting LaVoy, supra note 15, at 63). Also
important is the fraternal bond of cooperation between secret police, whether or not that
cooperation is "official.” “la this atmosphere, even idcological differences of the severest kind
can be subsumed to the exigencies of police work. If the FBI must respect the working
pretogatives of the CIA—and it must—then by what logic can the FBI intervene in the United
States operations of a foreign secret police agency? Especially when the secret police force in
question . . . has worked . . . closely with the CIA?" Id. ac 276-77.

25. When the CIA was compiling information for its Operation CHAOS, it relied in part
on data gathered by fricndly foreign incelligence srvices on United States citizens travekling
abroad. Through CHAOS, the United States Government opened 13,000 files on approximately
7200 of its own citizens hoping to develop evidence of Communist ties to the anti-war movement
of the late 1960s and early 1970's. The fact of cooperation between the CIA and friendly foreign
incelligence services was revealed to plaintiffs’ atcorneys as pare of discovery in a civil suit brought
against present and former government officials charged with implementarion of CHAOS. The
names of the cooperating agencies were deleted from the declassified documents, which were
not made public. Marco, C.1.A. Data Indicate Foreign Agents Helped Spy on U.S. Citizens Abroad,
N.Y. Times, Feb. 22, 1977, at 1, col. 3.

26. See COMMITTEE ON "FRIENDLY" FOREIGN INTELLIGENCE SERVICES, supra note 1, at 3.
In the Senate investigation, the extent to which the United States Government should “knowingly
permit any foreign intelligence officers to conduct operations in the United Scates™ was recognized
as a pivoral issue; the committee prefaced its findings by noting thac

[elhe answer to this basic question is in part answered by our own need o conduct
intelligence operations abroad. If the United States Government arrests or expels foreign
intetligence officers or ageats, then it risks foreign recaliation against U.S. inretligence
operatives, innocent U.S. Gtizens, or the foreign policy iterests of the United States.

1d
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have been able to identify burt for its surveillance operations within
the United States. Did the United States government breach a duty
owed Tinarian aliens under international law by failing to take steps
to prevent their surveillance?

Under the predominant view?’ a state is responsible under inter-
national law, for injury to an alien caused by conduct subject to its
jurisdiction, provided that the conduct in question is attributable to
the state and wrongful under international law.?* The term “conduct”
includes both acts and omissions®® attributable to the state. Conduct
is wrongful if it (a) departs from the international standard of justice,*
or (b) constitutes a violation of an international agreement.*!

Alchough the “international standard of justice” required is not
altogether clear, the State Department has argued that, with respect
to injuries caused by private persons, it is the duty of a government
to *exercise reasonable care to prevent such injuries.”*? “Due diligence”
is the term employed by the Harvard Draft Convention on the Inter-
national Responsibility of States for Injuries to Aliens:** “A State not
only has a duty to protect aliens . . . it likewise has an obligation to
protect aliens in the territory of other States from wrongful acts which
may have their origin within territory under its control.”**

Under the hypothetical, violations of internationally recognized
human rights were perpetrated against foreign nationals upon their
return to their home state. Those acts had their origin in THRUSH
surveillance conducted in the United States.*> The United States did

7

" 27. A minority of states take the position tha a state nced grant only equality of treatment
o nationals and tonals to fulfill ics i ional J. BRiERLY, THE LAW OF
NATIONS, 278-79 (H. Waldock 6th ed. 1963).

28. RESTATEMENT (SECOND) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 164 (1965).

29. ld.

30. .

3. M.

32. Letter from the Assistant Legal Adviser for International Claims (English) to John W
Smetana, July 17, 1957 reprinced in 8 M. WHITEMAN, DIGEST OF INTERNATIONAL LAw 738
(1970).

33. Article 13 states:

1. Failure to exercise due diligence to afford protection to an alicn, by way of preventive
or deterent measures, against any act wrongfully commicted by any person, acting singly
or in concere with others, is wrongful:
(a) if the act is criminal under the law of the state concerned; or
(b) the act is generally recognized as criminal by the principal legal systems of the
world
Draft Convention on the International Responsibility of States for Injuries to Aliens, Are. 13(1),
(Draft No. 12, Apr. 15, 1961) (Reporters Sohn and Baxter, Harvard Law School)

34. Id. A State may be put on notice of a special duty to protect an alien if there has been
violence against him or against groups of aliens or nationals of a particular state
have been threats of such violence and criminal conduce.” Id.

or it chere

35, See nfra note 42.
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little to prevent those acts of surveillance and, indeed, acquiesced in
them.

2. Sovereignty and Police Funcrions

In the hypothetical, Tinaria’s secret police, THRUSH, engaged in
covert intelligence collection within the United States by gathering
information about dissident students through a network of paid stu-
dent informants.

Article 2(4) of the United Nations Charter provides that all mem-
bers “shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence
of any state.””” This principle was elaborated upon by the General
Assembly in 1970 in the Declaration of Principles of International
Law Concerning Friendly Relations and Co-operation Among States, *
which provides that “all . . . forms of interference or attempred threats
against the personality of the State or against its political, economic
and cultural elements, are in violation of international law.”

Pursuant to these general precepts, customary internacional law
proscribes the exercise of sovereign power within the territory of
another state without its consent.® Police activities arc a function of
sovereign power. Whether enforcement activities pursued in the ter-
ritory of another state would necessarily offend the sovereignty of that
state is unclear. Under the prevailing view all activities related to law
enforcement would offend the sovereignty of the host state.®' A less
restrictive position would proscribe only activities actually illegal un-
der the law of the host state. Under this view, assassination or at-

36. Set supra text accompanying notes 21, 22.

37. U.N. CHARTER art. 2, para.

38. G.A. Res. 2625, 25 U.S. GAOR Supp. (No. 28) ac 121, U.N. Doc. A/8028 (1970).

39. Id. ac 123,

40. S.S. Lotus (Fr. v. Turk.), 1927 P.C.LJ.. Ser. A., No. 10, ar 20 ("the first and foremost
testriction imposed by international law upon a state is that—faiting the existence of a permissive
tule to the contrary—ic may not exercise its power in any form in the territory of another
state”). See Akehurst, Jurisdiction in International Law {1972-73}, 46 Brit. Y.B. INv'L L. 145—
5. The United States, in a note to the Soviet Embassy in Washington, dated August 19, 1948,
stated that “the United States cannor pesmit the exercise within the Unired Scaces of the police
power of any foreign government.” Note from Under Secretary of Srate Lovett to the Soviet
Embassy at Washingron (Aug. 19, 1948). reprinted in 8 M. WHITEMAN supra note 32, 384
(1967). The note was sent in response to the demand of the Soviet Consulate General in New
York City for the return of a Soviet citizen who sought asylum in the United States. For a
discussion of this incident, see Borchard, The Kasembtna Case, 42 Am JOINT'L L HSE (1948),
For purposes of the “waiver” of sovereign rights it would scem reasonable to view acquiescence
as consent.

41. Ser The Schooner Exchange v. McFadden, 11 U.S. (7 Cranch) 116, 136.(1812). In Nevada
v. Hall, 440 U.S. 410, 416-17 (1979), Justice Stevens, writing for the Court, favorably
included Chief Justice Marshall's Scheoner Exchange observation that any exceptions 1o a seate’s
terricorial sovereignty must be traced to the stare’s consent o the exceprons. Hall concerned
the refusal of a California court to recognize Nevada's sovereign immunity claim, a refusal
upheld by the Coure

e

tempred assassination would constitute exercises of police power in
violation of international legal precepts, whereas simply following
persons or infiltrating meetings would not.

a. Surveillance Leading to Sanctions

Physical surveillance, in and of itself, harms no one and is not
unique to police activity. In the realm of intelligence operations,
however, surveillance is infrequently conducted as an end in itself. It
is carried out as a means of harassing or intimidating the subject.
Furthermore, surveillance provides information for use in “countering”
the subject upon her return to her home state, and for acts of retaliation
again;t her relatives.*? Since surveillance in the United States leads
directly to these acts of violence abroad and restricts the exercise of
free speech by other nationals of that state living in the United States,**
such surveillance would seem to interfere with the sovereignty of the
United States.

b. The Question of Consent

Police activities conducted in the United States by foreign intelli-
gence agencies are an offense against United States sovereignty unless
the United States consents to them. Did the United States in the
hypothetical described above consent to the performance of police
functions in its terricory by THRUSH? Under the hypotherical facts
the CIA (and to some extent the FBI) and THRUSH were engaged in
a symbiotic relationship. The consequences of this pattern of cooper-
ation, under both international and domestic law, depend in part upon
whether it constitutes an agreement.

Did An International Agreement Exist?

The International Court of Justice has ruled that a state may be
bound legally in some circumstances without an exchange of express

42. An Amnesty Internacional report describes Iranian legislation under which Iranians have
been held upon their recurn home:
[Tlhe Act for the punishment of persons acting against the secunicy and independence of
the scate (193 1) provides for the punishment of persons “forming o belonging to organi-
zations opposed to the monarchy, or having a collectivist ideology” [and those] “acting
against the consticutional monarchy outside lran.” Senrences under these articles range from
three years' imprisonment o death. A report in Kayban, Teheran's largest daily newspaper,
on 20 August 1975 sated chat penalries for some of the above offences were to be increased
In practice chis would mean that an Iranian who returned to lran from abroad could be
sentenced to life imprisonment, solely for participation in political acuvities outside Iran
. {Qluite apart from the shorccomings of the legal system . . . this legislation is so
lousely pnterpreced that it can be used to punish cven the mildest opposition to the regime.
Amnesty Inteenational Briching, supra note 3, ar 2
43 Se snfra wext accompanying notes 73-76.
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promises.** Accordingly, the State Department will examine this pos-
sibility when determining what constitutes an agreement.* “[Algency
level agreements are international agreements . . . . [Tlhe fact thac
an agreement is signed by a particular department or agency of the
United States Government is not determinative. Agencies can and do
bind the United States Government in international law . . . "%
Moreover, the so-called “Rush Letter™ requires all government agen-
cies to transmit to the State Department “any agreements of political
significance . . . and any that involve continuing or substantial co-
operation in the conduct of a particular program or activity . . .
including the exchange or receipt of information and its trearment, ™
One may reasonably conclude that the pactern of conduct character-
izing the relationship between THRUSH and the CIA, under the
hypothetical, implied an international agreement.

ii. The Case Act

Under the hypothetical the CIA did not inform the State Depart-
ment of any agreement it made with THRUSH. The Case Act®
provides that:

The Secretary of State shall transmit to the Congress the text of
any international agreement (including the text of any oral inter-
national agreement, which agreement shall be reduced to writing)
other than a treaty, to which the United States is a party as soon
as practicable after such agreement has entered into force with
respect to the United States but in no évent later than 60 days
thereafter.

The parenthetical phrase was added to the Act in 1978.' The Senate
Foreign Relations Committee explained that the purpose of the amend-

44. Nuclear Tests (Austl. v. Fr.), 1974 L.C.J. 253; Nuclear Tests (N.Z. v. Fr.), 1974 1 CJ.
457. See also Franck, Word Made Law: The Deciston of the IC] and the Nuclear Test Cases, 69 AM.
JINT'L L. 612 (1975).

45. State Department Airgram o All Diplomatic Posts Concerning Criteria for Deciding
What Constirutes an Incernational Agreement (March 9, 1976), reprimted in | M. GLENNON &
T. FRANCK, UNITED STATES FOREIGN RELATIONS LAw 14 (1980).

1d. Ocher criteria are the significance of the arrangement; requisite specificity, including objective
criteria for determining enforceability: the maessity for tuv or more parties to the arrangement; and
form. There probably were nor, in this instance, any “objective criteria for determining enforce-
ability,” and the customary form—"style, final clauses, signarures, entry into force dates, erc."—
clearly was not used. On the other hand, “[i}f the general content and context reveal an intention
to enter into a legally binding selationship, the lack of proper form will not be decisive.” d.

46. 1

47. 1d., ar 339

48. Id.

49. The Case-Zablocks Act, 1 US.C. § 1126 (1976 & Supp. HI 1979)
S0 TUSC § 1126 (1976 & Supp. 11l 1979y,
S1. Pub. L. No. 95-426. § 708, 92 Scac. 993 (1978),

ment was to “require the transmission of intelligence-sharing and
intelligence liaison agreements, many of which are oral.™?

If an international agreement were found to exist, the law would
require that the text be transmitted to Congress. In the hypothetical
above, no such transmittal occurred.

iti. Liaison Agreements and Human Rights

Under international law, the CIA-THRUSH agreement is probably
invalid. First, precepts of the sort set forth in the 1948 Universal
Declaration of Human Rights®® are binding on states as part of cus-
tomary international law.** Acquiescence by the United States govern-
mént in THRUSH activities in the United States (activities that led
to arrest, torture, cruel, inhumane and degrading punishment, and
prolonged Tinarian detention without charges or trial) would consti-
tute a violation. If the Universal Declaration of Human Rights is
viewed as a legal adjunct to the United Nations Charter, and thus as
a binding treaty obligation,> article 103 of the Charter would void

52. §. Rer. No. 842, 95TH Cona., 2D Sess. (1978), reprinted in | M. GLENNON & T.
FRANCK, supra note 45, at 177
Upon passage of the bill by the Senate, the Depury Director of the CIA, Frank Carlucci,
wrote the Chairman of the Senate Foreign Relations Committee to “express the concerns” of the
Agency about the provision. Mr. Carlucci continued:
[1In terms of intelligence cquitics, the provisions of section 501 of S. 3076 thar relate to
oral agreements could have  scrious negative impact on intelligence activities conducted
pursuant to the Director’s authority which may involve, for example, liaison relationships
with foreign counterparts. This impact could extend not only to the Director's liability to

protect sensitive intelligence information from disclosure, but to our ability in the first

instance (o maintain certain 1 intelligence which are on
the willingness of foreign entities to deal with us. For these reasons, we would oppose
inclusion in legislation of the provisions . . . relating fo oral agreements.

Lecter from Frank C. Carlucci, Deputy Director of the CIA, to Sen. John Sparkman, Chairman.
Senare Foreign Relations Committee (July 7. 1978) reprinsed in 1| M. GLENNON & T. FRANCK.
supra note 45, ac 183-88

$3. Relevant provisions of the Universal Declaration of Human Rights, G.A. Res. 217A 111,
U.N. Doc. A/810 (1948), include the right to be free from distinction "made on the basis of
the political, jurisdictional or international status of the country of terricory to which a person
belongs” (art. 2); the right to “life, liberty, and the sccurity of person” (art. 3); the right to
equality before the law and “without any discrimination to equal protection of the law” (art. 7);
the right to an effective remedy for “acts violating the fundamental rights granted . . . by the
constitution or by law” (are. 8); the right to “protection of the law” against "arbitrary interference
with . privacy, family, home, or correspondence” (art. 12); the right to "seek and to enjoy
in other countries asylum from persecution” @art. 14); the nght to "hold opinions without
interference and to scek, receive, and impare information and ideas” are. 19); and the right to
“frecdom of peaceable assembly and association” (art. 20)

54. See, e.g.. Advisory Opinion on the Legal Consequences for States of the Continued Presence
of South Africa in Namibia (South West Africa) Notwichstanding Security Council Resolution
276, 1974 LC.J. 16 (separate opnion of Judge Ammoun); Montreal Statement of the Assembly
For Human Rights (1968), reprinted in 9 J. INT'LComM. Jur. No. 1, 94, 95 (1968); Declaration
of Teheran, Final Act of the International Conference on Human Righes 3. at 4, para 2, U.N
Doc A/CONF 3241 (1968): R Lintick & F. NEWMAN, INTERNATIONAL HUMAN RIGHTS:
PROBLEMS OF Law 7 (1979)

5. See infria notes 15660 and accompanying texe
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the CIA-THRUSH agreement.* Second, the minority view has

that fundamencal human rights are not only customary law but also
peremptory norms.>” If so, these norms would void any agreement
which derogated from them.’® Third, for the reasons discussed below,
the Executive may not have the constitutional authority to enter into
such an agreement.>” International law could invalidate any agreement
beyond the scope of the Executive’s constitutional authority.*

B. Constitutional Law

In the hypothetical described above, the CIA and the FBI contrib-
uted significantly to the establishment and maintenance of Tinaria's
secret police.®' Whether the President was constitutionally empowered
to carry out the hypothetical intelligence agreement in question de-
pends upon which of two alternative modes of analysis is used: either
(1) by applying a “fixed powers” test in which the foreign relations
power of the Chief Executive is weighed against che rights of those
affected by the agreement; or (2) by applying the “fluctuating powers”
test outlined by Justice Robert Jackson's concurring opinion in Youngs-
town Sheet and Steel Co. v. Sawyer ¢ (the Steel Seizure Case).

1. The “Fixed Powers” Test

The “fixed powers” test weighs the inherent powers of the President
against any constitutional limitations on the exercise of those powers.

56. Article 103 of the charter provides, “In the event of a contlict between the obligations
of the Members of the United Nations under the present Charter and their obligations under
any other i their obligations under the present Charter shall prevail.”
U.N. CHARTER art. 103.

97. E. Suy, Le Droit des traits et les droits de I'homme, Inaugural Lecture of the Eicventh Study
Session of the International Insticute of Human Righes, Strasbourg, France (June 30, 1980).

98. The Vienna Convencion on the Law of Treaties, art. 33, Exec. L., 92nd Cong., lst Sess.
(1970). Since an international agreement can be oral as well as wricten (e supra note 52 and
accompanying text), there scems licele reason to insist that an agreement be in writing for
purposes of the jus cogens doctrine, but insufficient precedent exists to form any partern of custom
and practice.

59 See genenally infra text accompanying notes 150- 166,

GO Article 46 of the Vienna Convention on the Law of Treaties, supra note 58, provides as

tollows,
L. A state may not invoke the fact that its consent to be bound by a treaty has been
expressed in violation of 4 provision of its internal law regarding competence to conclude
treaties as invatidating its consent unless that provision was manifest and concerned a rule
of its internal law of fundamental importance.
2. A violation is manitest if it would be objectively evident to any Stare conducting itself

in the matcer in accordance with normal praceice and 1n good faith
61 See swpr notes 20, 23, and accompanying cext
62343 U.S. 579, 63538 (1952) (Jackson, J.. concuroing)

a. The Foreign Relations Power of the President

The courts have seldom ruled upon the President’s power to conduct
the foreign relations of the United States. Perhaps the most oft-cited
opinion concerning the scope of that power is that of the Supreme
Court in United States v. Cartiss-Wright Export Corporation:®

[Wle are here dealing not alone with an authority vested in the
President by an exertion of legislative power, but with such an
authority plus the very delicate, plenary, and exclusive power of
the President as the sole organ of the federal government in the
field of international relations—a power which does not require
as a basis for its exercise an act of Congress . . . .64

.

Moreover, Justice Sutherland asserted cthat chis power “did not depend
upon the affirmative grants of the Constitution.”s’ Acting pursuant
to his “inherent” foreign affairs power, the President has entered inco
numerous “sole” executive agreements,% and the Supreme Court has
upheld his authority to do 0. An intelligence lizison agreement
made by agents of the executive branch would constitute an exercise
of this inherent power.

The question then becomes whether that agreement is prohibited
by the limits placed by the Constitution on the exercise of the foreign
affairs power. The first amendment guarantees of free expression are
the most likely restrictions. While first amendment rights in general
are not absolute, they should provide a counterbalance to the Execu-
tive’s freedom to enter into international agreements.

b. The First Amendment Rights of THRUSH's “Targets”

Resident aliens stand on essentially the same footing as citizens
under the Bill of Rights,* and it seems clear that under the hypo-

63. 299 U.S. 304 (1926)

64. 1d. at 319-20.

65. 299 U.S. at 316-18.

6. See generally E. Corwin, T PRESIDENT, OFFICE, anD Powexs 3 (dth ed. 1957),
McDougal & Lans, Treatses umd Congressional Executive Agreements: Interchangeable Instruments of
National Policy, 54 YALE L.). 181 (1945); Congressional Oversight of Executrve Agreements, Hearings
on S 3475 Before the Suboommattee on Separation of Powers of the Senate Committce on the Judiciary,
92d Cong., 2d Sess. (1972); Comgressional Review of International Agreements. Hearings Before the
Subommittee on International Security and Scientsp Affairs of the Howse Committee wn International
Relations, 94th Cong., 2nd Sess. (1976)

67. Dames & Moore v. Regan, 453 U.S. 654 (1981); United States v. Pink. 315 U.S. 203
(1942); United States v. Beimonr, 301 U.S. 324 (1937)

68. Bridges v. Wixon, 326 U.S. 135, 148 (1945); Brdges v. Cahtornia, 314 U.S 252
(1941 Truax v. Raich, 239 U.S. 33 (1915), United Scares v. Wong Quong Wong. 94 F. 2d
832 (D. Vi, 1899);, United Srates v. Toscanino, 500 F. 2d 267 (2d Cir. 1974). See gemerally L
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thetical THRUSH's surveillance would have violated their rights to
free speech and peaceable assembly.

When trying to vindicate these rights, resident aliens need standing
1o sue. The Supreme Court ruled in Laird v. Tatum® that plaintiffs,
subjects of domestic surveillance by the United States Army, lacked
standing. The Court held that they had not suffered the requisite
injury-in-fact.”® The Court found that plaintiffs had not satisfied the
“established principle that to entitle a private individual to invoke the
judicial power to determine the validity of executive or legislative
action he must show that he has sustained or is immediately in danger
of sustaining a direct injury as a result of that action . . . .”’! Standing
is not conferred, the Court said, by a claim “that the exercise of . . .
First Amendment rights is being chilled by the mere existence, wich-
out more, of a governmental investigative and data-gathering activity

. ."72 “Allegations of a subjective ‘chill’ are not an adequate sub-
stitute for a claim of specific present objective harm or a threat of
specific future harm . . . ."7*

The faces of Laird dnffer from the hypothetical case of aliens under
THRUSH surveillance in the United States. In the hypochetical,
foreign dissidents faced “a threat of specific future harm,” namely,
retaliation by Tinaria upon their recurn home. Such retaliation was
based upon information gathered by THRUSH through surveillance
in the United States. Hence Tinarian dissidents were “in danger of
sustaining a direct injury as a result of " that surveillance.” Unlike
the army in Laird, the.Tinarian government did more than simply
gather data, it acted upon that daca.

There is little doubt that THRUSH surveillance in the United
States had a chilling effect upon the exercise of first amendmenc rights.
It is not necessary to establish a nexus between the exercise of protected
activities and the application of sanctions. The Supreme Court has
stated that activities protected by the first amendment are vulnerable
and must be protected from the threat of sanctions almost as much as
from the actual application of sanctions.” Professor Emerson, discuss-
ing the “serious first amendment issues” raised by intelligence collec-

HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 25455 (1972); M. WHITEMAN, supra
note 32, at 383

69. 408 U.S. 11972

70. 1d. ac 13 (quoting Ex purte Levite, 302 U.S. 633, 634 (1937).

71 M

72, W at 10

73, M. ar 13-14

74, See supra note 2

75. New York Times v. Sullivan, 376 U.S. 254, 271 (196-h,

;}‘5

tion, has argued that it “should be held a violation of First Amendment
rights per se.””®

The rights in question are protected only from the actions of gov-
ernmental entities. The Bill of Rights does not concern the action of
private individuals (or foreign states). However, the involvement of
the United States government in the activities of an alleged wrongdoer
may constitute state action and otherwise private conduct subject to
constitutional limications.

Courts determine whether state action exists on 2 case-by-case basis.
The facts are crucial. There is a need to show some involvement by
the state or of someone acting under color of its authority. The
Supreme Court held in United States v. Guest’” chat state involvement
need not* be “either exclusive or direct.” The Court stated that “[iln a
variety of situations the Court has found state action of a nature
sufficient to create rights under the Equal Protection Clause even
though the participation of the State was peripheral, or its action was
only one of several cooperative forces leading to the constitutional
violation,”"*

One such case was United States v. Price,’® in which the Supreme
Court found that the state action requirement was fulfilled when
private individuals and state officials participated in “joint activity”
culminating in the murder of three civil rights workers. The Court
stated:

Private persons, jointly engaged with state officials in the prohib-
ited action, are acting “under color” of law for purposes of the
statute. To act “under color” of law does not require that the
accused be an officer of the State. It is enough that he is a willful
participant in joint activity with the State or its agents.®

Commenting on such cases, the authors of one treatise conclude:"[i}c
would appear that any significant encouragement of alleged wrong-
doers to impair important rights of the aggrieved parties will be
sufficient. Even though the complained of practice may not have

76. Remarks of Professor Emerson at the Firse Sympusium of the Abard K. Lowenstein
Incernational Human Rights Law Project, Yale Law School (April 16-18, 1982Kon file ar
Harvard Internationat Law Journal). See alin Whice v. Davis, 13 Cal. 24 757, 773, 533 P. 2d
222, 232, 120 Gal. Rper, 94, 104 (1975) (en bano) (holding cthat police undercover operations
on university campus dircceed at no illegal activity consticuted a prima facie violation of firse
amendment rights)

77. 383 U.S. 745 (1966,

78 Id. ac 756,

79. 383 U.S. 78T (1966

RO, Id. at 794
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resulted from the encouragement, the actions of the private wrongdoer
will be subjected to constitutional limitations.™'

Analyzing other relevant cases, the authors proceed to discuss sit-
uations in which state action was found because the alleged wrongdoer
and the government were involved in a “symbiotic relationship.” It
would seem that in the hypothetical the CIA and THRUSH entered
into a symbiotic relationship, in fact, an executive agreement impli-
cating the United States government and rendering it liable to suit
by foreign dissidents.

How do first amendment rights fare against executive agreements
which would limic their exercise? The Court has never upheld an
international agreement, treaty, or executive agreement whose execu-
tion it found to impinge upon constitutionally protected activities.®

In Dames and Moore v. Regan,®® the Court expressly declined to
address petitioners’ contention that the suspension of claims, if autho-
rized, would have constituted a taking of property in violation of the
fifth amendment.* For that matcter, the Court has never ruled that
power to conclude executive agreements is inherent in the President,
but bhas upheld agreements ancillary to specific plenary powers or
statutory authority. In United States v. Pink™ and United States v.
Belmont,* the agreements upheld related to a settlement of claims
effected not pursuant to a power inhering in the presidency but
incident to the President’s exclusive power of recognition.”” In Dames
and Moore,*® the President’s authority flowed not from inherent power
but from specific®” and implicit® statutory grants.”!

Summarizing the case law, Professor Henkin has written that
“{a}lthough the First Amendment provides that “Congress shall make
no law’ abridging freedom of speech, press, religion, assembly or
petition, these are equally safe from infringement by treaty, Executive
agreement or action, or Court order.””? Neither of the two foreign

81. J. Nowak, R. ROTUNDA & J. YOUNG, HANDBOOK ON CONSTITUTIONAL Law 461
1978).

82. See infra text accompanying note 11 [

83. 453 U.S. 654 (1981)

84, Id. at 688-89

85. 315 U.S. 203 (1942),

86. 301 U.S. 324 (1937),

87. See also Goldwarter v. Carter, 444 U.S. 996, 1006 (1979) (Brennan, J., concurning),

88. Dames & Moore v. Regan, 453 U.S. 654 (1981).

89. Id. ac 675

90. Id. ar 680.

91. “{Tlhe President’s action in nullifying the atrachments and ordering the cransfer of
assets.” the Court said. “was taken pursuant to specific congressional authorization {under the
International Emergency Economic Powers Act, 50 U.S.C. 8% 1701- 06 (1976 & Supp. [
19T dd. ae 674

92 L. HENKIN, rpra note 68, ac 254

SN

relations cases recently handed down, in which protected freedoms
were at issue,contradicts that statement.”}

In Snepp v. United States, the non-disclosure contract at issue was
found to constitute a waiver of plainiff s first amendment rights, thus
making unnecessary an examination of constitutional issues.”> Haig v.
Agee,”® on the other hand, appears to suggest that the power of
Congress and the Executive acting jointly may suffice to override first
amendment rights when activities abroad “are causing or are likely to
cause serious damage to the national security or foreign policy of the
Uniced States.”™” The Court upheld the statutory authority of the
Secretary of State to revoke the respondent’s passport. A close reading
of the case, however, reveals that its rule is inapposite. Some courts
have held thac the freedom to travel internationally flows in part from
the firsc amendment ** and is grounded primarily on the due process
clause, of the fifth amendment,” which admits greater governmental
limication.'"™ As the Court said in Zemel v. Rusk,'' the fact that a
“liberty cannot be inhibited without due process of law does not mean
it can under no circumstances be inhibited.”'"? That the Court con-
tinued to view international travel as a “liberty” flowing principally
from the due process clause is clear from its opinion in Agee: “the
‘right’ of international travel has been considered to be no more than
an aspect of the ‘liberty” protected by the Due Process Clause of the
Fifth Amendment. As such this ‘right,” the Court has held, can be
regulated within the bounds of due process.”'**

Whatever the source of the “right” to travel internationally, the
Court has never found that the Executive has no inherent power to
restrain that right. Chief Justice Warren, writing for the Court in
Zemel, and Chief Justice Burger, writing for the Court in Agee, each
reviewed relevant legislation and found that the passport revocations
in question were authorized by statute. The Court noted in Agee that

93. Sec infra notes 96 and 98.

94. 444 ULS. 507 (1980)

95. The entite first amendment issuc is relegated o a footnore. /d. at 509 n.3. For a critique
of the Court’s anemic reasoning, see Franck & Eisen, Balancing National Security and Free Speech,
4 N.Y.U. J. INTL L. & Pot. 339 (1982).

96. 453 U.S. 280 (1981)

97. 1d. ar 282

Y8. In Aptheker v. Secretary of State, 378 US. 500, 516-17 (1964), the Court regacded
freedom of travel as falling within che liberty guaranteed by the due process clause, but also as
“a consttutional liberty clusely reluted to rights of free speech and association.”

99. N. Dorstn, P. BENDER, & B. NEUBOKNE, | EMERSON, HABER & DORSEN'S POLITICAL
AND CIVIL RIGHTS IN THE UNITED STATES 894-95 (dth ed. 1976)

100, “No person shall be deprived of hie, liberty, or property. without due process of
law U.S Const amend V.

101 381 ULS 1 (196:4)

10214 at 14

105 4935 18 280,307 ¢ 198 H (quoning Caltano v Aznavorian, 439 US 170 176 (1978)
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it had “no occasion in this case to determine the scope of the very
delicate, plenary and exclusive power of the President as the sole organ
of the federal government in the field of international relations.’” '
Similarly, Justice Douglas in Kent v. Dulles'® expressly “did not reach
the question of constitutionality”'* but instead found that Congress
had not- authorized revocation under the circumstances of thar case. 17
One remaining passport case, Aptheker v. Secretary of State,' also
overturned the Executive’s revocation because of an absence of statutory
authorization. '

The Supreme Court’s refusal to subordinate first amendment guar-
antees to the President’s foreign affairs power is sensible. Restraints
on free expression undermine governmental legitimacy because they
make governmental policy less reflective of the popular will. In an era
when the “marketplace of ideas” is increasingly electronic, this is
particularly true of inhibitions affecting public assembly. Professor
Emerson has stated:

The public assembly, in whatever form, is an indispensable feature
of our system of freedom of expression because it does not depend
upon the mass media of communication, which are controlled by
the Establishment . . . . {Ic] brings the speaker face to face wich
his audience; it provides a dramatic setting in which to commu-
nicate an idea .. [k} is a cornerstone of the democratic
process. 1

For reasons such a3 these the Court has declined to diminish first
amendment protections when confronted by claims of presidential
foreign affairs power. Prior restraints of speech were forcefully con-
demned in the one case in which the Supreme Court faced the issue
squarely in a foreign relations context, New York Times Co. v. United
States. '

Such is the process, pursuant to a “fixed powers” mode of analysis,
of assessing the validity of executive action under specific facts. The
textual grant of power is identified, limitations (if any) found in the

104, 453 U.S. at 289 n.17 (quoting United Stares v. Curciss-Wrighe Export Corp.. 299
U.S. 304, 320 (1936))

105. 357 U.S. 116 (1958)

106. 1

W07, 1d ac 128.

108. 378 U.S. 500 (1964).

109. The Court held § 6 of the Subversive Activities Control Act of 1950, SO U.S.C. § 785
1976). unconstitutional on its face, because 1 was overbroad and thus violated due process. 14,
4t 505

110 Emerson, The Rught to Protert, 10 THE RIGHTS OF AMERICANS 20809 (N Dorsen ed
1970)

T 403 US 713 (97h

Constitution are applied, the resulting scope is determined through
reference to judicial pronouncements and applied to the facts, and a
conclusion is drawn. While the “fixed” analytical framework has the
advantage of predictability, its weakness is that it accords statutory
approval or disapproval an uncertain role; it assumes, within a given
factual context, an unvarying reach of executive constitutional au-
thority regardless of congressional enactments. Would the “sole organ”
formula of Curtiss-Wright, for example, apply irrespective of action
taken by Congress?

¢. Application to the CIA-THRUSH Agreement

In the hypothetical described above, the CIA’s symbiotic relation-
ship with THRUSH would permit, if not encourage, the Tinarian
secret police to violate the first amendment rights of Tinarian nationals
and s6me United States citizens. Simply stated, the issue is whether
the foreign relations power of the president should prevail over the
rights guaranteed under the first amendment.

First,the symbiotic relationship between the CIA and THRUSH is
sufficient to establish state action. Further, the foreign dissidents in
the United States did face"a threat of specific future harm.” They were
in danger of being “countered” upon their return home (or in the
United States) as a direct result of surveillance in the United States.
The resident aliens therefore have standing to seek the protection of
the courts against unconstitutional executive action. One may reason-
ably conclude that in light of the present posture of the Supreme
Court, the rights of resident aliens should prevail.

2. The “Fluctuating Powers” Test

a. Jackson’s Steel Seizure analysis

Justice Jackson wrote that government under the Constitution does
not and cannot “conform to judicial definitions of the power of any of
its branches based on isolated clauses or even single Articles torn from
contexe.”!!* “Presidential powers are not fixed but flucuate . ., . 1
A situation involving the assertion of presidential power, he theorized,
thus falls into one of three categories:

1. When the President acts pursuant to an express or implied
authorization of Congress, his authority is at its maximum . . . .
2. When the President acts in absence of either a Congressional

HE2. Youngstown Sheet & Tube Co. v, Sawyer, 343 U.S. 579, 635 (1952)
113, 1.
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grant or denial of authority, he can only rely upon ‘his own
independent powers, but there is a zone of twilight in which he
and Congress may have concurrent authority . . . .

3. When the President takes measures incompatible with the
expressed or implied will of Congress, his power is at its lowest
Cbb 14

The fluctuating powers analysis is not without flaws. It is, as Justice
Jackson acknowledged, “somewhat over-simplified.”"'> Moreover, Jus-
tice Rehnquist is doubtless correct in the observation that “executive
action in any particular instance falls, not neatly into one of three
pigeonholes, but rather at some point along a spectrum.”''¢

More important, the analysis does not avoid the principal weakness
of the “fixed powers” approach: the “fluctuating powers” analysis re-
quires an assignment of value to the executive power at issue, and
another assignment of value to whatever legislative power that was
exercised. The threshold question in each of the three categories
necessarily remains the scope of the President’s “own independent
p()wers."l”

A final defect in Jackson's analysis is that, while its structure does
take account of statutory provisions that may affect executive power,
at no stage does it provide for the consideration of constitutional
provisions affecting the President’s power, those specifically set forch
in the Bill of Rights. While the fluctuating powers analysis provides
a useful tool for weighing assertions of executive power against those
of the legislative branch, its practical utility is limited when the
situation is further complicated by express constitutional limications.

One is not altogether convinced, therefore, by Justice Rehnquist’s
assertion that the Jackson approach “brings together as much combi-
nation of analysis and common sense as there is in this area.”!i®
Nonetheless, its tripartite framework is helpful in considering congres-
sional intent with respect to issues such as the CIA-THRUSH arrange-
ment found in the hypothetical.

114, Id. at 635-38.

115, 343 U.S. ac 635

116. Dames & Moore v. Regan, 453 U.S. 654, 669 (1981).

117. 343 U.S. ar 637. In the dispute berween the Senate Foreign Retations Committee and
the Justice L in 1979 the creaty issuc, the question of
application of the fluctuating powers test involved essencially che scope of presidential power.
See S Rep. No. 7, 96th Cong., st Sess. 19 (1979); S. Rep. No. 119, 96th Cong., lst Sess.
6 (1979%; /. lecter from Larry A. Hammond, Deputy Assistant Accorney General, Office of
Legal Counsel, to Frank Church, Chairman, Senate Forcign Relations Committee (undared),
reprinted in Treaty Termination: Hearings on S Res. 15 Before the Senate Comm. on Forergn Relations.
96ch Cong.., It Sess. (1979

18, 453 U.S. ac 661

R teckt

b. Congressional Wil

) Und'er the fluctuating powers analysis, the second category'"? js
inapplicable since Congress has not left the field open. While disa-
greement may arise as to what form congressional will has actuall
raken._ there seems little ground for arguing that a failure by Con, res)s,
to lleglslatt? has “invited”'?* independent presidential action. Thegfol-
lowufg review of congressional statutes indicates that Congress has not
remameq silent. Several treaties which have been the subject of
:z:il;;s::nal consideration, some ratified by the Senate, are also
The activities of the CIA are governed by the National Security Act
olf 1%7. ! Congress has enacted three statutes requiring the registra-
tion of foreign agencies operating in the United States.!?? Congress
has further enacted statutes imposing both criminal and civil h'alﬁlit
for. the deprivation of the rights of inhabitants of the United Staresy
zh;sefstafutes. reve?l the will of Congress with respect to CIA Iiaison;
inxtthe%:ig;:dlgt;lrlelsg'ence agencies and the activities of such agencies

i. Criminal Liability Under 18 U.S.C. 242
Section 242 of title 18, United States Code, provides::

Whoever, under color of any law willfully subjects any j i
of_ar_ly State, ’l"'errimry or District to the c)l]epri\Za(ion ‘olfy;:;i?gl;lat:t
privileges, or immunities secured or protected by the Constitutior;
or laws of the United States shall be fined not more than “$1,000
or imprisoned not more than one year, or both . gz

] Section 242 protects the rights of residenc aliens because its coverage
is framed in terms of “inhabitants.” Moreover, no doubrt exises thﬁt
'18 U.§.C. § 242 applies to actions of federal officials. Unlike one of
its civil analogues, 42 U.S.C. § 1983, section 242 is not confined to

-_—

119. See supra note 114 and accompanying rext.
120. In his concurning opinion, Jusrice Jackson wrote

When the President acts in absence of cither a <ongressional grant or denial of author

he can only rely upon his own independent pawers, bue chere is a zone of ruilishe in which
he and Congress may have concurrent authority, or in which irs d\srrlhuunnfs certaim
Therefore, congressional inertia e

indifference o quiescence
. may sometimes, at leasr a
practical matcer, cnable, if no i o

nvite, measures on independent presidential res
| ponsibilic
In chis area, any actual cest of power is likely co depend on the imperatives of events mta
contempurary imponderables rather than on abstract th a
S5 g b ract theories of law.
122, 22 US.C 88 611-21 (1970)
123 1BUSC S 2421976
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acts performed under color of state law, and private persons ancnngl II:'I
concert with federal officials are deemed to act under color of law.

As discussed above, 2 it is clear that aliens residing in the United
States are entitled to basic constitutional protection. The use of t'he
phrase “inhabitant” in section 242, rather than the more resmcuv‘e
term “citizen” used in section 241, coupled with the Slupreme Coufr s
recognition that resident aliens are entitled to constitutional protection
to render section 242 applicable to actions by federal officials who
violate an alien’s first amendment rights. ]

A more serious obstacle to the application of 18 U.S.C. § 242 is
the requirement that the defendant acted willful-lyA In Sore.u.'x. v. United
States,'26 the Supreme Court ruled that to sustain a conviction uqder
section 242, the prosecution must prove that t‘hc ('!efendap( intention-
ally acted to deprive the victim of a constlf}:\tlonal right. To act
“willfully,” the Courc held in Serews, is to act “in open defiance or in
reckless disregard of a constitutional requirement which has been made
specific and definite.”'?’ _ )

In the cases following Screws, however, some unccnam(-y has_ans_en
as to whether the “intent” requirement under section 241is sub)ec'twe
or objective. A minority of courts have fuled that 2 defen.dar?t in a
section 24 1 prosecution must subjectively mtend_ to violate his victim's
rights.'® The majority of courts have recognized, however, (haLla
defendant may be presumed to intend the probable and fores?ea e
consequences of his actions.'?? Most courts have ruled that the inten-
tional commission of an act which a defendant knows or _should knoyv
is violative of a victim’s constitutional rights will Erovude the basis
for a section 241 prosecution. They have furcher declme'd w0 hol§ that
a defendant’s good faith belief in the legality of the action constitutes

130
: dg:::the hypothetical, CIA officials who traineleHRUSH agents
and were on notice that THRUSH was likely to use its newly ac'qu.lrfd
skills in violation of United States law exposed themselves to liability
as facilitators under section 242."* Knowledge by the rarget of un-

124, United States v, Guest, 383 U.S. 745 (1966); United States v. Price, 383 U.S. 787
(1966). See 1wpra texe accompanying note 122

125, Ser supra note 68

126, 225 U.S. 91 (1945)

127. 1. at 105

|28 See, €., United Scates v. Shater, 384 F. Supp. 496 (N.D. Ohio 1974).

e Kochler v. United States, 189 F.2d 711 (5th Cir. 1951)

130 Sec. e.g.. United States v. Barker, 546 F.2d 940 (D.C. Cir. 1976); Uniced States v
Ehrlichman. 546 F.2d 910 (D.C. Gir. 1976); United Staces v. Stokes, 506 F.2d 771 (5¢h Cir
1975} y

131 The Departmene of Juscice has never been enchusiaseic about proceeding criminally
sainst federal violators of these starures, even i the case of clear-cut violacions. An wncerde-

2
3

¥

lawtul government activity is not a precondition to a section 242

conviction.'*? Section 242 would also impose liability on THRUSH
agents.

ii. Civil Liabilicy Under 42 U.S.C. 1985(3)
Section 1985(3) of title 42, United States Code, provides:

If two or more persons in any State or Territory conspire or go in
disguise on the highway or on the premises of another, for the
purpose of depriving, either directly or indirectly, any person or
class of persons of the equal protection of the laws . . . {and} in
any case of conspiracy set forth in this section, if one or more
persons engaged therein do, or cause to be done, any act in
furtherance of the object of such conspiracy, whereby another is
injured in his person or property, or deprived of having and

~exercising any right or privilege as a citizen of the United States,
the party so injured or deprived may have an action for the
recovery of damages . . . "%

Enacted in 1871, this statute provides a cause of action against activity
which interferes with fourteenth amendment rights. Traditional tort
liability standards apply.’** A defendant is liable for the natural and
probable consequences of his actions.'* Proof is required by a prepon-
derance of the evidence rather than proof beyond a reasonable doubt. %
The Supreme Court has held that section 1985(3) requires a “class-

partmental committee appointed by Attorncy General Saxbe in January, 1974 to look ar

COINTELPRO activities reached the following conclusion:
While as a matter of pure legal theory it is arguable that these programs resulted in Section
241 violarions, it is the view of the commitcee thar any decision as to whether prosecution
should be undertaken must also take into account several other important factors which
bear upon the events in question. These factors are: first, the historical context in which
the programs were conceived and exccuted by the Burcau in response to public and even
Congressional demands for action to neutrahize the self-proclaimed revolutionary aims and
violence-prone activitics of extremist groups which posed a threat to the peace and tran-
quility of our cities in the mid and lace sixtics; sccond, the face that cach of the COIN-
TELPRO programs was personally approved and supported by the late Director of the FBI;
and chird, the fact chat the incerferences with First Amendment rights resulting from
individual implemented program actions were insub Under these

it

is the view of the commitcee that the opening of a criminal investigation of these matcers
is not warranted

REPORT OF THE SUBCOMM. ON SECRECY AND DiscLOSUKRE, Supplementary Detailed Staft Report

on Incelligence Acuvities and che Rights of Americans, Book 11, mfra note 179, at 74

132, United States v. Liddy, 542 F.2d 76 (D.C. Cir. 1976).

133, 42 US.C. § 1985(3) (1976).

134, City of Newporr v. Face Concerts, Inc., 453 U.S. 247, 258 (1982); Owen v. City of
Independence, 445 ULS. 662, 635 (1980); Carey v. Piphus, 435 U.S. 247, 25759 (1978);
Imbler v. Pachtman, 424 U.S. 409, 417 (1976)

135 Monroe v Pape, 365 U.S. 167, 187 (1961)

136, Gamble v University of Minoesota, 639 F.2d 152, 453 (8th Gir. 1981),
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have found “victim classes” in many groups analogous to that of foreign
student dissidents. These include supporters of a given candidate,"*
environmentalists, '*? striking teachers, ' student members of a polit-
ical organization,'!' and dissenting union members. !4

i1i. The Alien Tort Claims Act

Section 1350 of title 28, United States Code, confers original
jurisdiction on the federal district courts over “any civil action by an
alien for a tort only, committed in violation of the law of nations or
a treaty of the United States.”'** The Alien Tort Claims Act (the
“Act”) removes the diversity bar operating against emigres by allowing
them to sue alien defendants. Although the courts have construed the
Act’s reference to the “law of nations” as requiring a finding of some
impact on United States foreign relations,'** the Act appears to open
the doors of the federal courts to private actions challenging violations
of rights recognized by international law.'*> Jurisdiction under section
1350 would extend to violations of the sort discussed above. 16

137. Griffin v. Breckenridge, 403 U.S. 88, 102 (1971).

138. Cameron v. Brock, 473 F.2d 608 (6th Cir. 1973 Richardson v. Miller, 446 F.2d 1247
(3d Cir. 1971)

139. Westberty v. Gilman Paper Co.. 507 F.2d 206 (Sth Cir. 1975), sacated as moot, 507
F.2d 215 (5th Cir. 1975).

140. Bradley v. Clegg, 403 F. Supp. 830 (E.D. Wis. 1975).

141, Brown v. Villanova Uniy., 378 F. Supp. 342 (E.D. Pa. 1974).

142. Local No. 1. Internatioal Brotherhood of Teamsters v. International Brotherhood of
Teamsters, 419 F. Supp. 263 (E.D. Pa. 1976).

It is worth noting chat civil remedies could also include a Bivens cause of action. The claim
cakes its name from Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971),
in which the Court upheld an action for damages for an invasion of consticutionally protected
righes even though the Congress had not expressly authorized a particular remedy. Bitens irsclf
involved an action for damages arising under the fourth d; and it was not d
clear whether actions based upon other constitutional provisions would also be recognized by
the Court. In Davis v. Passman, 442 U.S. 228 (1979), and Carlson v. Green, 446 U.S. 14
(1980}, however, the Court appeared to hold that most if not all of the Constitution’s substantive
provisions will support a privace action for damages. But unlike section 242, a Biens action
apparencly will be subject to good faith defenses. Burz v. Economou. 438 U.S. 478 (1978);
G.M. Leasing Co. v. United States, 629 U.S. 338 (1977)

143. The Alicn Tort Claims Act, 28 U.S.C. § 1350 (1976)

144, See, e.g., Valange v. Metropolitan Life Ins. Co.. 259 F Supp. 324, 328 (E.D. pa
1966}

145, In Filarriga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980, a United States Districe Coure
was found to have validly exercised subject matter jurisdiction in an action under section 1350
between two Paraguayan nationals for wrongful death by torture contrary to internacional law.
See Blum & $ e, Federal Jurnsdiction Orer | { Human Rights Cluims: The Alien Tort
Claims At After Filartiga v. Pena-lrala, 22 HARv. INT'L. L.J. 53 (1981); Conn, The Alien Tors
Statute: International Lau as the Rule of Decision, 49 FOrvHaM L. REv. 874 (1981)

A6, See wupra text accompanying notes 14345,

As to the possibility that a defense of sovercign immunity maght be rused enther by the
United Seares or by a private parey defendane, the Foreign Soverergn Immunities Ace provides
that

Treaties of friendship, commerce, and navigation exist with a num-
ber of foreign states. '” These agreements often guarantee that nation-
als of each state, “individually or through associations . . . have the
right to gather and transmit information” in the other state and “to
communicate with other persons inside and outside such territories.”"*
Commonly, nationals of one state must “receive the most constant
protection and security” within the territory of the other, ™ and these
treaties further prohibit each state from applying unreasonable or
discriminatory measures that would impair the acquired righes and
incerests, '°°

Although some treaties do not “imply any right to engage in
political activities,”"' that prohibition seems to apply to electoral
conduct, such as participation in political campaigns, and not to
actiyities involving modes of expression guaranteed by the previous

a foreign seate shall not be immune from the jurisdiction of the courts of the United States

or of the Scates in any case . . . in which money damages arc sought against a foreign stare

for personal injury or death, or damage to or loss of property. occurring in the United

States and caused by che tortious act or ommission of thar foreign stace or of any officiat

or employee of that foreign state while acting within the scope of his office or employment
28 U.S.C. § 1605(aX5) (1976). The Act was construed in 1980 as providing no immunity
the Government of Chile in a wrongful deach action brought by the widow and widower of
Orlando Letelier and Ronni Mofficc. Letelier v. Republic of Chile, 488 F. Supp. 665 (D.D.C.
1980).

147. Ser, e.g., Treaty of Friendship, Establishment and Navigation, Feb. 23, 1962, United
States-Luxembourg, 14 U.S.T. 251, T.LA.S. No. 5306; Treaty of Friendship, Establishment
and Navigation, Feb. 21, 1961, United States-Belgium, 14 U.S.T. 1284, T.1.A.S. No. 5432;
Treaty of Friendship, Commerce and Navigation, Mar. 27, 1956, United States-Netherlands,
8 US.T. 2043, T.LAS. No. 3942; Treaty of Amity, Economic Relations, and Consular Rights,
Aug. 15, 1955, United States-Iran, 8 U.S.T. 899, T.LA.S. No. 3853; Treaty of Friendship.
Commerce and Navigarion, Apr. 2, 1953, United States-Japan, 4 U.S.T. 2063, T.L.A.S. No
2863; Treaty of Friendship, Commerce and Navigation, Aug. 23, 1951, United Scates-lsrael,
5 US.T. 550, T.LAS. No. 2948

148. lran, arc. 11, para. 2. 8 U.S.T. 899, T.LAS. No. 3853. Nearly identical language is
found in United States creaties with Luxembourg, are. 11, para. 4, 14 UST. 251, T.LAS
No. 5306; Belgium, arc. 11, para. 4. 14 US.T. 1284, T.LA.S. No. 5432; Netherlands, arc
I, para. 3, 8 US.T. 2043, T.LAS. No. 3942; Japan, are. I, para. 2., 4 U.S.T. 2063, T.LA.S.
No. 2863; and Isracl, are. 11, para. 2, 5 U.S.T. 550, T.LA.S. No. 2948

149, Japan, ace. I, para 1. 4 U.S.T. 2063, T.1A.S. No. 2863, Likewise. similar provisions
are stated in United States creaties with Luxembourg, are. [11, para. 1, 14 US.T. 251, T.LAS.
No. 5306; Belgium, arc. 11, para. 1, 14 US.T. 1284, T.LAS No. 5432; Netherlands. arr.
VI, para. 1.8 US.T. 2043, T.LAS. No. 3942; Iran, arc. Il, para. 4. 8 US T 899, T.LA.S.
No. 3853: and Isracl, are. 1L, para. 1,5 US.T. 550, T.LLA.S. No. 2948

150, Luxembourg, are. IV, para. 2, 14 US.T. 251, TLAS No 5306 Agam. comparable
guarantees are part of United States treaties with Belgium, arc. IV, para. 2. § UST 1284,
T.LAS. No. $432; Netherlands art. VI, para. 3. 8 US.T 2043, T.LAS. No. 3942 Iran.
are. IV, para. 1, 8 US.T. 899, T.LLA.S. No. 3853; Japan, art. V. para. 1.1 US.T 2063,
T.LAS. No. 2863; and Isracl, are. 1l para. 4. 5 US.T. 550, T.LAS. No 948

151, Belgium, are. VI, para. 7. 14 U.S.T. 1284, T.LAS. No. $:432. Sumiiarly, these rghts
also ate not accorded in United Stares treatics with Luxembourg. art. VI, para 4, 14 U.S 1
251, TLA.S. No. 5306; Iran, are. XX, para. 2, 8 U.S.T. 899, T 1 A'S. No 3%53: and Israck,
art, VI, para. 3.5, US.T. 550, TLAS. No. 2948
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provisions. The first amendment would pioviuc 1oicign

rights that are coextensive with free speech and association. The
violation of these rights would also lead to breaches of the creaties.
The Alien Tort Claims Act would also afford a remedy to foreign
nationals if the violation of their rights was tortious. !>

v. The United Nations Charcer

The United Nations Charter contains a number of provisions relat-
ing to human rights. Article 1 of the United Nations Charter was
intended to provide international co-operation in solving international
problems of an “economic, social, culrural, or humanitarian character,
and in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex,
language, or religion.”'>* Article 55 provides that the United Nations
shall promote “universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction as to race, sex,
language, or religion.”'> All members of the United Nartions commit
themselves, moreover, to “fulfill in good faith the obligations assumed
by them in accordance with the present charter.”'

152. See supra notes 14346 and accompanying text.

Subjece matter jusisdiction has been granted sparingly under the Alien Tort Claims Act, 28
U.S.C. § 1350 (1976), and typically only thosc cascs deciding a violation of the “law of nations”
may be heard. Traditionally, the phrase “in violation of the law of nations” has been construed
t0 mean " violation by one or more individuals of those standards, rules or customs () affecting
the relationship between scates or berween an individual and a foreign state, and (b) used by
those states for their comrion good and/or in dealing inter se.” Lopes v. Reederei Richard
Schroder, 225 F. Supp. 292, 297 (E.D. Pa. 1963) (footnote omitted). The argument that cereain
“universally recognized” torts qualify under che jurisdictional requirement of section 1350 is
usually unsuccessful. Cohen v. Hartman, 634 F.2d 318 (5th Cir. 1981) (conversion of properey);
UT v. Vencap, Led.. S19 F.2d 1001 (2d Cir. 1975) (stealing); Abiodun v. Martin Oil Service,
Inc., 475 F.2d 142 (7ch Cir.), cers. denied, 414 U.S. 866 (1973) (fraudy, Trans-Continental Inv.
Corp. v. Bank of the Commonwealth, 500 F. Supp. 565 (C.D. Cal. 1980) (fraud). But ser
Filartiga v. Pena-lrala, 630 F.2d 876 (2d Cir. 1980) (section 1350 jurisdiction found in an
action between two Paraguayan nationals for wrongful death by orture contrary to international
law); Nguyen Da Yen v. Kissinger, 528 F.2d 1194 (5ch Cir. 1975) (although not relied on by
the court, unlawful removal of Vietnamese children by an INS “babylifc” might fall under
section 1350 jurisdiction); Abdul-Rshman Omar Adra v. Clife, 195 F. Supp. 857 (D. Md
1961) (smuggling a Lebancse child into the United States on an Iragi passport for the purpose
of avoiding a Lebanese child custody law amounted to a corc and action was cognizable under
scction 1350).

However, even if, as in Trams-Continental, a districe coure condicioned its grant of jurisdiction
on a requirement that the controversy implicare a ercaty, those foreign nationals covered by a
treaty of friendship, commerce, and navigation ought at least be able to meet the jurisdictional
requirement of the federal court

153. U.N. CHaRTER, arc. |, para. 3

154, 1d., arc. $5(0)

155 4., are. 2, para. 2. See. c.g.. Weighe, Nattmal Conrts and Human Rights--the Fupnr Case,
5 AM. J. INTL L. 62, 73 (1951); H. LACTERPACHT, INTERNATIONAL LAW aND HinAN
RIGHTS 14719 (1950); P. Jessup, A MObrRN LAW OF NATIONS—AN INTRODUCTION Y1
(1948). This is. in any event. the prevasling scholarly opinion, and it now is the interpretation

States which are parties to the Charter have undertaken legal obli-
gations with respect to human rights. The scope of those obligations,
and specifically, the extent to which they correspond to provisions of
the Universal Declaration of Human Rights,'>¢ is less clear. However,
the Declaration appears to comprise not only a part of customary
international law,'s” but also an auchoritative interpretation of the
Charter's human rights provisions. Indeed, the non-governmental As-
sembly for Human Rights declared in 1968, in the Montreal State-
ment, that the Universal Declaration “defines in importanc derail the
‘human rights and fundamental freedoms’ which Members of the
United Nations have in the Charter bound themselves to respect and
pro(ecg."‘”‘ Later that year, in Teheran, the International Conference
on Human Rights (sponsored by the United Nations) stated that the
Declaration “constitutes an obligation for members of the international
community.”"® )

Under United States law, if the Declaration of Human Rights is
viewed as a binding interpretation of treaty obligations undertaken in
the United Nations Charter, courts may use it to inform their judg-
ment concerning questions of applicable law.'® For purposes of de-
termining Congress's will, it is clear chat one should consider the
Declaration in conjunction with the human rights provisions of the
Charter. These provisions provide a moral standard by which to con-
demn the activities carried out in the hypothetical by THRUSH with
CIA acquiescence.

vi. The International Covenant on Civil and Political Rights

Numerous provisions of the International Covenant on Civil and
Political Rights (hereinafter the “Covenant”) '*' which entered into
force on March 23, 1976, relate to the conduct set forth above.'6?

accorded the above provisions by the International Court of Justice. Advisory Opinion on the
Continucd Presence of South Africa in Namibia, 1971 1.C.J. 16 (1971).

156. See supra note 53

157, 1d,

158. Montreal Statement of the Assembly for Human Rights, March 22-77, 1968 in 9 )
INT'L. COMMISSION JURISTS 94, 94-95 (1968)

159. Proclamation of Teheran, 23 U.N. GAOR. U.N. Doc. A/Conf. 32/41 (1968)

160. Rodriquez-Fernandez v. Wilkinson, 654 F.2d 1382, 1388 (10th Cir. 1981 Filarua v
Pena-lIrala, 630 F.2d 876, B81-85 (2d Cir. 1980)

161. International Covenant on Civil and Political Rights, G.A. Res. 2200, 21 U.N. GAOR
Supp. (No. 16) at 52, U.N. Doc. A/6316 (1967)

162. These include the right nor to be “subjected to arbitrary or unlawful interference with

. privacy, family, home or correspondence “ far. 17); the right “to hold opinions
without interference . . . the right to freedom of expression [which) shall include froedom to
scek, receive and impart informarion and ideas of all kinds “ (are. 19 the right of “peacetul
assembly” (art. 213, and the right “to freedom of associacon with others " tare, 22). 14,
ar 52-53%
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While the United States has not ratified the Covenant, it became 2
signatory on October 5, 1977. International law requires that a sig-
natory state refrain from acts which would defeat the object and
purpose of a treaty.'®* Under the hypothetical, United States support
of and acquiescence in THRUSH"s activities in the United States
would defeat the purpose of the Covenant.

c. Application to CIA-THRUSH Agreement

The foregoing has reviewed the actions taken by Congress to express
its will. The CIA’s support of THRUSH in its activities in the United
States, as found in the hypothetical, is clearly incompatible with that
will. The hypothetical CIA-THRUSH relationship would be legal
only if it disabled “Congress from acting upon the subject.”'s* “Pres-
idential claims to a power at once so conclusive and preclusive must
be scrutinized {under Jackson's analysis} with caution, for what is at
stake is the equilibrium of our constitutional system.”'* The “appro-
priate conclusion,” stated by Professor Corwin in analyzing the Stee/
Seszure Case, applies here as well: Congress having entered the field its
ascertainable intention supplies the law of the case. '

1II. TOWARDS A SOLUTION

However clear Congress's intent, that intent has not been carried
out. From January 1, 1970, to January 1, 1979, according to the
Justice Department, not a single registration took place under 50
U.S.C. § 851, nor did the Justice Department ever bring a prosecution
under that section. No prosecution was commenced under 18 U.S.C.
§ 951 (eight notifications were filed under that provision during that
period) except to reinforce espionage cases.

A. Reasons For the Non-Enforcement of Existing Statutes

Enforcement of the registration statutes has failed to occur for a
number of reasons. The statutes are overbroad, the Executive lacks

163. Article 18, Vienna Convention on the Law of Treatics, supra note 58.
164. Justice Jackson wrore
When the President takes measures incomparible with the expressed or implied will of
Congress. his power is at its lowest ebb, for then he can rely upon his awn constitutional
powers minus any constitutional powers of Congress over the marcer. Courts can sustain
exclusive presidential control in such a case only by disabling the Congress from acting
upon the subject. Presidential claim o a power at once so conclusive and preclusive must
be scrutinized with caution, for what is at stake is the cquitibrium established by our
constitution
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. $79. 637-38 (Jackson, J.. concurring)
165, 1d.
166. Corwin. The Steel Sersure Case: A Judwcral Brick Withous Straw, 53 Covum. L. REv. 53,
64-66 (1953

X
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the will to enforce them, and they are subject to two alternative
problems of proof: either (1) they require that the foreign agents report
themsetves (which is unlikely); or (2) the evidence necessary to estab-
lish the existence and operation of foreign intelligence agents is apt
to come from human intelligence sources protected by the Executive
for reasons of national security.

B. Difficulties With the Intentional Tort Remedy

The proof problem is, in addition, the principal weakness in the
proposal for an “international tort of emigre repression.”'*” Proof of
an ageqcy relationship, a nexus between the foreign intelligence service
and the ipdividual wrongdoer, is necessarily an element of the tort:
“[the} delict occurs when the political emigre is threatened with or
suffers damage to himself or family caused by the activities in the
United States of foreign agents, particularly when perpetrated to stifie
expression of political views.”'**

1. The Proof Problem

Victims of threatening telephone calls, muggings,and hit-and-run
accidents are seldom able to identify their assailants. Often, in fact,
the targets do not even realize they are targets. This is particularly
true where intelligence techniques such as infileration and surveillance
are employed, but it also is true of more direct invasions. As a resulc
of this lack of awareness on the part of victims, it is not surprising
that the National Association of Foreign Student Advisers could con-
duct a study concluding that no such activity was evident on college
campuses.'®?

Assuming that her rights were violated, the emigre confronts the
virtually insurmountable problem of establishing a relationship be-
tween the assailant and a foreign intelligence agency. Few agents or
foreign states would volunteer evidence of such a relationship. in
addition, various immunities would preclude its compulsion.'™ For-

167. Garvey, Repression of the Polstical Emprre--The Undergrownd to International Law: A Proposal
for Remedy, 90 YALE L.J. 78 (1980).

168, Id. at 106,

169. “Though reports have been received for years,” its inquiry concluded, “to date no
university has been able to conclusively prove the existence of {a surveillance system to keep
tabs on its scudents} . {Wihether for determining insticutional policy or for advising
complaining parties on available legal recourse, the chief problem facing foreign srudent advisers
in this area is that almose no real evidence of spying or student harrassment is available for
submission eicher in prosccution, or n defense of an accessing party who might be challenged
in a libel suit,” NAFSA Newsletter, March 1977, at 7

170. See generally RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNiten
STATES $§ 63-93 (1965
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eign agents do on occasion “leave tracks and ‘blow cover’;”'"! evidence
similar to that set forth in the hypothetical “can be found by those
with incentive to discover it.”'”2 But only the United States intelli-
gence and law enforcement community has the costly, sophisticated,
and extensive intelligence sources and methods necessary to develop
such evidence.

2. The “State Secret” Privilege

In passing upon requests by private litigants for such information
the courts have shown great deference to the executive branch when
it invokes the “state secret” privilege. The seminal case is United States
v. Reynolds."” The widows of civilian passengers brought an action for
damages under the Federal Tort claims act, following the crash of an
aircraft on a secret mission.'”* In the course of the suit the plaintiffs
sought discovery of the Air Force's investigative report. Reversing a
lower court order which directed the government to produce the
report, the Supreme Court stated:

It may be possible to satisfy the court from all the circumstances
of the case, that there is a reasonable danger that compulsion of
the evidence will expose military matters which, in the interest
of national security, should not be divulged. When this is the
case [and} the occasion for the privilege is appropriate, then the
court should not jeopardize the security which the privilege is
meant to protect by insisting upon an examination of the evi-
dence, even by the judge alone, in chambers.!”

Similarly, in Chicago & Southern Airline v. Waterman Steamship Corp.,'"
the Court declared that the “President has available intelligence sources
whose reports are not and ought not to be published to the world.”'”?
Lower courts, accordingly, are receptive to the assertion of the “state
secret” exception. In Mackin v. Zuchert,'" which involved a suit be-
tween two private parties, investigative reports of the Air Force were
held privileged on grounds of national securicy.

Various sources suggest that in order to resolve privileged claims,
the courts should use in camera pre-trial proceedings.'™ In some

171, Garvey. supra note 167 at 111

172, W,

173. 341 U.S. 1(1952).

174, Id. ac 3-4

175, M. ac 10,

176. 333 U.S. 103 (1948)

177 1d ac 111

178. 316 F.2d 336 (D.C. Gir), cert. denred, 375 U.S. 896 (1963},

179, Ser, e... STAFF OF SENATE SELECT COMM. ON INTELLIGENCE, 93TH CONG_, 2D Skss.,
REPORT OF THE SUBCOMMITTEE ON SECRECY AND DISCLOSURE: NATIONAL SEC URITY SECRETS
AND THE ADMINISTRATION OF JUSTICE 32 (Comm. Prine 197K) (relating o criminal prosecu-

S

instances a court may rule, pursuant to such a proceeding, that a
legitimate state secret is not involved, or that the need for the infor-
mation in litigation outweighs requirements of confidentiality. These
are indeed rare instances, particularly if the Executive asserts that
disclosure would compromise sensitive intelligence sources and meth-
ods. Absent extraordinary circumstances, few courts would substituce
their judgment for that of the Executive.

According to a study conducted by the Subcommittee on Secrecy
and Disclosure of the Senate Select Committee on Intelligence,'™ 30
“leak” cases were referred to the Department of Justice by the intel-
ligence agencies, and not one was investigated because of a refusal on
the part of the agencies to commit themselves “to declassify any and
all information in question"which was viewed as required by the
Justice Department. ™' Espionage cases “are taken much more seri-
ously,” 82 but the same tension exists, with the result being that “the
decision . . . [is} often not to prosecute.”™ “[E}ven if the decision is
to proceed to trial in an espionage case,” the study found, "it is often
a painful and hotly contested matter causing friction between the
Justice Deparement and the intelligence community from the Grand
Jury proceedings through sentencing.”'™

C. Diffuculties with the “Solarz Amendment”

On December 29, 1981, the Congress enacted an amendment to
the Arms Export Control Act' which provides:

Sec. 6. Foreign Intimidation and Harassment of Individuals in
the United States.—No letters of offer may be issued, no credits
or guarantees may be extended, and no export licenses may be
issued under this Act with respect to any country determined by
the President to be engaged in a consistent pattern of acts of
intimidation or harassment directed against individuals in the
United States. The President shall report any such determination
promptly to the Speaker of the House of Representatives and to
the Chairman of the Committee on Foreign Relations of che
Senate. '#

tions) {hereinafter cited as REPOKT OF THE SUBCOMM. ON SFCRECY AND DiscLosurtl; L
TRIBE, AMERICAN CONSTITUTIONAL LAW 207 (1978). See also Note, The Milstary .und State Secrets
Privilege: Protection for the National Security or Immunity for the Exeutnes, 91 YALE L.J. 570
(1982).

180. REPORT OF THE SUBCOMM. ON SECRECY AND DISCLOSURE, swpra note 179, at 32

181 14 ar 8.

182, M.

183, M,

184, Id.

185, 22 U.S.C.A. §§ 275194 (West 1979 & Supp  1982)

186, 22 U.S.C.A. § 2756 (West Supp. 1982)
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The amendment, sponsored by Representative Stephen J. Solarz,
was occasioned by the death of Professor Wen-chen Chen.'” It has
the obvious virtue of providing a strong disincentive to state-sponsored
harassment and intimidation of United Stares residents. But the man-
ner in which that penalty,the cut-off of arms sales, is formulated poses
serious problems. First, the imposition of the cuc-off is discretionary.
If a state engages in a “consistent pattern of acts of intimidation or
harassment,” there is no requirement that the President make that
determination; the provision requires merely that, if he does make the
determination, he transmit it promptly to Congress. Better drafting
would have shifted the burden by requiring that the President, as a
condition precedent to making arms sales, certify that no such acts
are occurring.

Second, because the amendment fails to include surveillance among
the prohibited acts, it would not prevent acts of harassment and
intimidation on foreign soil resulting from surveillance conducted in
the United States.'™ Indeed, Tinaria, the state in the hypothetical,
might continue THRUSH's most significant United States operations
without change, simply by ensuring that its targets return home before
engaging in retaliatory actions. Third, the amendment is useful only
with respect to states which buy arms from the United States and
have no other source to which they can turn. The Solarz amendment,
while clearly a step in the right direction, is unlikely to improve che
lives of foreign emigres in the United States.

D. Proposed Remedies

As the discussion above suggests, past efforts at reform have been
minimal and largely misdirected. In order to curb foreign secret police
operations in the United States, administrative and statutory changes
are needed. Steps such as the following could provide a seart:

1. Administrative Reform

Strengthening the statutory framework, although desirable in a
number of respects,"™ would accomplish litele in the absence of a
genuine executive branch commitment to keep foreign agents from
harassing United States residents. A resolute will to enforce the law
is imperative. It must comprehend measures that ensure effective
interaction between the State Department, the CIA, and the Justice
Deparement.

187, Ser supra note
188, See supra note
189 See infru note 204
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a. United States intelligence and law enfo agencies should be probibited
from encouraging foreign intelligence agents to engage in illegal activities in
the United States.

President Reagan promulgated an Executive Order on December 5,
1981, which provides that “[n}o agency of the Intelligence Community
shall participate in or request any person to undertake activities for-
bidden by this Order.”"™ The Reagan order does not prohibit the CIA
or the FBI from directly encouraging foreign intelligence agencies to
conduct activities from which they themselves are barred by the order.
It precludes the United States agencies only from participating in or
requesting the performance of those activities.

An executive order has the force and effect of law,'" in that it is
legally binding upon regulated executive personnel, however the Pres-
ident can unilaterally amend or repeal such an order. There is in
addition no requirement to disclose the amendment to the public.'??
Finally, the Reagan order provides more limited protection for resident
aliens than for Unired States citizens, even though resident aliens face
a greater peril.'”*

b. United States intelligence and law enfo
gether to enforce the registration statutes.

agencies should work to-

The unique value of the information available through incelligence
operations conducted abroad means that a concerted effort by a strong
CIA is essential to any solution.

Congtess or the President should specifically instruct the CIA o
gather intelligence of use to the Justice Department in identifying
foreign agents who operate in the United States. The Justice Depart-
ment should, in turn, pursue an aggressive enforcement policy, which
would mean, among other things, breaking the FBI's fixation on the
activities of the intelligence services of communist states,'" and di-

190. Excc. Order No. 12,333, 46 Fed. Reg. 59.941, 59.952 (1981).

191 Legat Aid Society of Alameda County v. Brennan, 381 F. Supp. 125, 130 (N.D. Cal
1974).

192. For example, the prohibition in the Reagan order against assassination, section 2. 11,
could legally be countermanded by the President with a direct order to conduct an assassination
The President could justify this reversal by invoking the same legal and national security
considerations vn which he based the initial order. He could also rely on national security
considerations to require secrecy. See gemerally Note. Executive Orders and the Development of
Presidential Power, 17 ViiL. L. REV. 668 (1972) analyzing scope of presidential power ro issue
executive orders).

193, Civileter. Intelligone Gathering and the Law: Conflut or Compatrbiliry?, 48 ForvHAM L
REV. H83, B94 n.61 (analvzing difterences in the protecaon accorded United Staces persons
versus foreign nationals under a similar order made by Peesident Career)

194, "The intelligence community amasses data on all the workd's countries. bur the primary
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recting the FBI to focus on the threat posed by the services O ;
communist powers. Accordingly, Congress should increase the FBI's
manpower to meet its additional responsibilities.

C. The United States government should expel foreign diplomats who engage
in illegal activities as intelligence officers.

The legal means are already at hand to do precisely Fha(. Under r]l;t;
Vienna Convention on Diplomatic Relations of Ap.nl 1‘8(, 1961,
although a diplomat is not liable to arrest or de(enno.n,“’ hg or she
is bound to “respect the laws” and not to “interfere in nthe m(eni'nal
affairs of " the receiving state."’ The receiving state may “at any time
and without having to explain its decision” notlify the sc:ndmg state
that a diplomat is persona non grata.”® The sentfllng state is thgmup:;r}:
required to recall the person concerned or terminate her functions.

In fact, the United States government rarely issues formal declara-
tions that a member of a foreign mission is persona non grata. Instead,
it usually suggests, informally, to the foreign government concerned
that it recall certain members of its mission. 2" )

A hard line towards foreign secret police operations wnll-mclude
certain costs. United States intelligence officers al?road are in effect
“reverse hostages”; the expulsion of a foreign iqtelllgence 9fﬁccr. from
this country can lead to the expulsion of a Umtf:*d SFares intelligence
officer from another state.??' An eye for an eye is widely accepted as
the foremost rule of ,international custom governing treatment of
intelligence matters.?* )

But retaliatory expulsions will not persist, and may not commence,
if the State Department gives effective notice that the same rules will

targets are the communis nations, especially the Soviet Union and China, and the mos sought-
after information concerns their military capabilitics and intentions.” V. MARCHETT! & ]
MaRKs, THE CIA AND THE CULT OF INTELLIGENCE 79 (1974). See alio Pnpzx:..Am:ra- Perieption
and Musperceptions of Soviet Military Intentions and Cnpahl_mm in INTELLIGENC lf.dP()LlI;;’l ymju
NATIONAL SECURITY 74-81 (R. Plalczgraff, Jr., UvGRzizn:m & W. Milberg eds X
S at 126; LaVoy, supra note 15, at
bmll“)}:;'. “;Pr:: 3‘::"1 Convention ut. Dfplumauk Relations and Optional l:m(mu]UoL I?I:sgu;::,
spened for signature April 18, 1961, 23 US.T. 3227, T.LAS. No 7502, 500 U.N.T.S
The Convention entered into force for the United States on December 13, 1972

196. id., art. 29.

197. 1d., are. A1),

198. 1., arc. KD

;903 ’74.M WHITEMAN, DIGEST OF INTERNATIONAL Law 92 (1970).

¢ 26

;3; :::‘Pr’;p::‘:;( :(-l'ur-u(, the Unired States r‘ucmly barred the posting of ;nln l'm(h;;
diplomat in retaliation for New Delhi’s rejection of an American dnplomas accused :» |
conncctions. India Dentes Sovses Prompted Burring of Diplomaas, N.Y. Times. Sept. 3. 1981, ac
A9, col. 1.

{ienelonen apply to all. 1he argument that a firmer domestic policy
would hamper legitimate United States law enforcement effors
abroad®”* overlooks the fact that United States intelligence officers
presumably do not transgress accepted norms of diplomatic behavior
or violate international law. If they do, they should stop, and if halting
such behavior in the United States has the effect of halting it abroad,
then so much the betcer.

2. Statutory Reform

Ideally, the sorts of suggestions outlined above should constitute a
charter for the intelligence community, a comprehensive statute set-
ting clear limits upon the foreign and domestic operations of the
United States incelligence community.?™ The enactment of an intel-
ligence charter is probably not currently politically feasible, nor is the
strengthening of the “Solarz Amendment.”2" Any statutorily man-
dated step of the sort outlined above, such as a legal requirement chac
the President declare offending diplomars persona non grata, would
face a certain veto and could raise serious consticutional questions.
The determination of which foreign emissaries to “receive” lies close
to the core of independent Presidential powers. The Reagan Admin-
istration has proposed that the State Department “cease issuing visas
to. . . foreign students in order to pressure the government concerned
to stop those practices.”?* Yee this would penalize the alreadly ag-
grieved student, not the wrongdoer government.

Given the improbability of enacting legislation which would impose
direct governmental sanctions on foreign intelligence services, and
given the further improbability of meaningful administrative steps
being taken to resolve the problem, it is useful to focus instead upon
the possibility of furthering the ability of affected non-governmental
organizations to employ the means at their disposal. The colleges and
universities attended by students who face systematic harassment,
intimidation or surveillance by foreign intelligence services face the

203. See, e.g., the comment of Robert L. Keuch, former Deputy Assistant Actorny General
"We have 1o tread cautiously,” Mr. Kreuch said, "because we ourselves are engaging in
activities in other countries, and correctly so. We operate a network of law enforcement
and ineelligence investigations in forergn countries that mnvolve our citizens. We want o
be sure that what we do to prevenc the actions of foreign intelligence agencies in this
country does not rebound on us and ger us kicked out of orher countries.”

Pear, Importing Violence Is a Shadow Industry,” N.Y. Times, Aug. 23, 1981 ac E4, col. 3

204. Church Commiteee Report, Intelligence Activities and the Rights of Americans, Book

11, supra note 184, ax 296-339.

205. See supra text accompanying notes 18588
206. Letter from Ellior Abrams, Assistant Secretary of Stare for Human Righes and Human-
itarian Affaiss. (o Robere F. Coulam, Assistant Professor of Social Science and: Public Polucy,

Mar 1. 1983 (on file with suthor).
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problem of gathering reliable information sufficient to link particular
acts to a particular foreign intelligence agency. In order to sue foreign
governments who harass, intimidate, or maintain surveillance of its
students, a university needs to identify such governments.

At this stage, involvement by the United States government be-
comes both desirable and politically feasible. The United States intel-
ligence community is capable of identifying those governments. In-

deed, the Executive branch is required by law to report annually-to

Congress concerning the human rights practices of states receiving
military assistance.>” The annual submission and publication of these
reports helps focus attention on continuing human rights violators.
The procedure might well serve as a model. If what a government
does to its citizens within its own territory is properly a matter of
United States concern, what that government does to its citizens
within the territory of the United States is a fortiori a matter of United
States concern. The best way of getting information about harassment,
intimidation or surveillance is to direct the executive branch to enact
a country-report requirement mandating annual accounts of improper
intelligence activities conducted within the United States. A great
amount of detail is not necessary, and given the sensitivity of the
sources and methods used to gather the information, a large measure
of detail is unattainable. All that is necessary is for the educational
community to know which states’ secret police forces are active on
United States campuses. Colleges and universities could then bring
individual or collectiye pressure against the states in question to hale
those activities. !

One would hope that such action would ultimately lead to a more
thorough examination of questions concerning the role played by the
United States government, questions that have thus far received too
litele arrention.

IV. CONCLUSION

A. “Neutral Principles” and State-Sponsored Terrorism

The approach suggested in this article to the problem of foreign
intelligence activity in the United States consists of perhaps the two
most fundamental precepts of the Reagan-Kirkpatrick foreign policy
exegesis: the rejection of diplomatic double standards, and opposition
to international terrorism. Ambassador Kirkpatrick, prior to assuming
her position at the United Nations, called for a “realistic policy which

207 See Foreign Assstance Acc of 1961, § 116dx b, 22 US.C. § 2150 (1976) o,
§ S02B(by. 22 US.C.§ 2304 (1976
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aims at protecting our own interest,”** and decried the Carter human
rights policy for acceptance of “the status quo in communist nations

but not in nations ruled by ‘right-wing' dictators or white
oligarchies.”” Promising to eliminace double standards of the sort
that pervaded the Carter human righes policy, former Secretary of State
Haig announced that effores to halt incernational terrorism would
replace human rights concerns as the centerpiece of United States
foreign policy. 2"

The Reagan Administration’s response to Libyan intelligence activ-
ities in the United States points the way for effective action within
the existing legal framework. Following the shooting of a Libyan
studgnt, who was warned by the FBI thar he was one of 24 persons
on a Libyan “hit list,” the FBI arrested a man who, police charged,
was. a mercenary recruited by the Libyan government.?!' Two weeks
afger the arrest, the State Department ordered the Libyan Embassy in
Washington to close down and expelled all 27 of its diplomars.??

The Executive must move with equal alacrity in dealing with the
intelligence services of less hostile states. Libyan diplomats should not
serve as examples merely because Libya is a weak and rather ineffectual
adversary of the United States. If the policy against terrorism is to be
more than a drumbeat, it must be applied equally to all. Allowing
abuse of United States good will by traditional allies would mean
replacing 2 double standard on human rights with a double standard
on terrorism.

It is not enough to apply the same principles only to the conduct
of foreign states. These principles must govern the behavior of the
United States as well.?'* To condemn terrorism when supported by
adversaries of the United States and to condone it when supported by
allies of the United States undercuts the most fundamental tenet of
the international legal order, the concept of “reciprocally applicable
neutral principles.”?'* “[S]o long as the United States (or any other
nation) is committed to the rule of law rather than the rule of the
jungle,” Professor Franck has written, “the duty to govern specific

208. Kickpatrick, Dictatorships and Dowble Standards. COMMENTARY 45, Nov. 1979.

209 Id. ac 41

210, See supra note 4

211 Qaddaps Tied To Shooteng of Libyan 1n U.S.. N.Y. Times, May 24, 1981, § 1. at [, col

212 1,

213. As Professor Ullman said of United States human rights policy, “Florence Nightingale's
remark abour hospicals is once again apposite: “First. they should not spread disease.” Remarks
of Professor Ullman ac che First Symposium of the Atlard K. Lowenstein International Human
Rights Law Projece, Yale Law School (Aprid 16- 18, 1982%0n le ar Harvard Internatronal Law
Journaly
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national conduct in accordance with neutral principles of general
application is not one limited to the chambets of the International
Court of Justice.”?" ]

The activities of THRUSH in the United States represent,in one
sense, an easy case. Few foreign states are likely to engage the coop-
eration of the CIA so closely, operate against residents of the United

States so intensely, and repress their own citizenry so brutally as to-,

trigger the application of criminal sanctions. THRUSH'S operéuions
are usefully reviewed to show where the law draws the line on liaison
relationships.

In another sense the hypothetical case of THRUSH and the CIA
presents a harder set of questions. Can one set aside any law-or
constitutional precept for the purpose of advancing a foreign policy
imperative for the preservation of the United States? Most w‘ol.xld
probably say yes, since the Constitution is not, after all, “a Sl'llClde
pact.”2'¢ But neither is the Constitution a compact of convenience,
providing protection for dissidents only when their activities happ‘en
to comport with the government’s foreign policy objectives or its
assessment of the national interest. The survival of the United States
as a nation is seldom contingent upon the survival of a given author-
itarian regime, and the survival of such a regime is seldom Vcon(ingen(
upon its continuation of intelligence operations in the United States.
Where such activities go beyond the pale, “the legal order would be
better preserved if departures from it were frankly identified as such
than if they were anbinted with a factitious legality and thereby
enabled to serve as constitutional precedents for fucure action.”?"”

B. The Mandate of National Security

Under the best of circumstances it is no easy task to identify what
is essential to this nation's security and well-being, and to devise
policies based on a balance of diverse, sometimes conﬂicring, naFional
goals. Governmental support or indifference towards operations in the
United States by the secret police of certain foreign states reaffirms
one set of vital interests,the support of states that are friendly to
United Srates interests, while altogether discarding another vital in-
terest, the protection of freedom of expression, the Constitution’s “most
majestic guarantee.”?'" )

The guarantee of free expression is especially vital o Un-ne-d States
foreign policy, for it is an element of the process by which it is made.

205, I at 328 )
216. Kennedy v. Mendoaa-Martinez, 372 U.S. Li4, 160 (1963)
217 A SCHLESINGER, THE IMPERIAL PRESIDENCY 9 (1973)
218 L TRIBE. wpra nore 179, ac 576
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It is a means of ensuring that our foreign policy reflects the genuine
national security interests of the United States. Policy-makers, and
those who under our form of government are entitled to affect policy-
makers’ decisions, must receive relevant information. Justice Brennan
opined:

{Tlhe First Amendment embodies more than a commitment to
free expression and communicative interchange for their own
sakes; it has a structural role to play in securing and fostering our
republican system of self-government . . . . Implicit in this seruc-
tural role is not only “the principle that debate on public issues
should be uninhibited, robust, and wide-open” . . . but the
antecddent assumption that valuable public debate—as well as
other civic behavior—must be informed. The structural model
Jinks the First Amendment to that process of communication
necessary for a democracy to survive, and thus entails solicitude
not only for communication itself, but for the indispensable con-
ditions of meaningful communication.?"

The victim of the foreign secret police force is not simply its
individual “target” but rather the entire body politic. National security
consists of the safety of the individuals composing the state. In the
United States, che law places the individual before the state; its
guarantees of individual liberty, particularly free expression, are not
viewed as simply another set of values to balance against others in
pursuit of national security. One cannot properly weigh the “good of
the state” against the good of any individual, for the scales almost
invariably tilt toward the collective entity. The interest of one indi-
vidual versus another individual, or of one state interest versus another
state interest, are properly comparable.

But these cruths are quickly forgotten against a backdrop of geo-
political games where, on boards in policymakers’ minds, one anthro-
pomorphic state befriends another, betrays another, or bedevils an-
other. The point is too easily lost that the “state” is no more than a
mental construct, an aggregate of individual interests, and thar United
States foreign policy is conducted for the purpose of preserving the
primacy of the individual over the state.?” To foresake that priority

219. Richmond Newspapers, Inc., v. Virginia, 448 U.S. 535, 587-88 (1980) (Brennan, .,
concurring)
220. As the Supreme Court said in United Seates v. Robel, 389 U.S. 258 (1967):
[Tlhis concept of "national defense™ cannoc be deemed an end in itself, justifying any
exercise of legislative power designed to promoce such a goal. Implicit in the term “nacional
defense” is the notion of defending those values and ideals which ser this Nation apart
- It would b ironic if, in the name of nacional defense, we would sanction the
subversion of one of those libertics—freedom of association—which makes the defense of
the Nation worchwhile.
4. ar 264
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is to forsake the ultimate morality to which this nation can lay claim.

The question is whether the processes of gathering intelligence,
conducting liaison arrangements, pursuing improved bilateral rela-
tionships, all intended to strengthen its national security, will sub-
ordinate, or be subordinated to, the processes provided by the Con-
stitution to protect the individual from the state. The question is
“whether, in defending our institutions, we sacrifice the values which
make the defense worthwhile . . . . {Tlhere ought to be no real conflict
between national security and human rights. An open and flourishing
society is likely to be more secure in preserving its institutions than
a closed and repressive onc. At least that is our faith."??!

It is not only our faith; it is, under our Constitution, our right,
and we can demand no less.

- et
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